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OVERVIEW

The Court should not grant the interlocutory injunction sought in this motion because

the applicant cannot meet the three-part test for injunctive relief.

In particular, the public interest in allowing the Canadian Food Inspection Agency
(CFIA) to carry out its duties under the Health of Animals Act (HAA) to protect the
health and safety of animals and all Canadians far outweighs the economic harms the

applicant may suffer if the court does not intervene.

The Court should also not grant the additional relief sought, namely, an order
amending the quarantine requirements imposed on the applicant by CFIA under
section 6 of the HAA. The applicant has not identified any legal basis to challenge the
quarantine requirements, nor provided any evidence in support. In any event, an order

amending those requirements is not available on this motion, or at all.

PART I - FACTS

CFIA Mandate and Statutory Framework

4.

CFIA is dedicated to safeguarding food, animals and plants, which enhances the health
and well-being of Canada’s people, environment and economy. The health and safety
of Canadians is the driving force behind the design and development of CFIA’s
programs. One of CFIA’s primary objectives is to protect Canadians from preventable

health risks related to food and zoonotic diseases.!

Canada is a member of the World Organisation for Animal Health (WOAH). WOAH
is a science-based global authority on animal and veterinary public health. As an inter-
governmental organisation, WOAH focuses on collecting, analyzing, and
transparently disseminating scientific veterinary information on animal diseases and

zoonosis situation. WOAH works to improve animal health and animal welfare

1 Affidavit 1 of Cathy Furness affirmed January 30, 2025 [Furness Affidavit] at para 5.



worldwide. WOAH’s standards inform the measures that CFIA implements to achieve

its objectives.?

6. CFIA is responsible for administering and enforcing a number of federal statutes,
including the HAA and Regulations.® The purpose of the HAA is, in part, to prevent or
control the spread of the diseases that may affect animals and to prevent or control the

spread of diseases that may be spread by animals to humans.*

7. The HAA defines a “disease” as including “a reportable disease and any other disease

that may affect an animal or that may be transmitted by an animal to a person”.’

8. Section 48 of the HAA provides that:

48 (1) The Minister may dispose of an animal or thing, or
require its owner or any person having the possession, care

or control of it to dispose of it, where the animal or thing

(@) is, or is suspected of being, affected or contaminated

by a disease or toxic substance;

(b) has been in contact with or in close proximity to
another animal or thing that was, or is suspected of
having been, affected or contaminated by a disease or
toxic substance at the time of contact or close proximity;

or

(c) is, or is suspected of being, a vector, the causative

agent of a disease or a toxic substance.®

2 Furness Affidavit at para 6.

3 Furness Affidavit at para 7; Health of Animals Act, SC 1990, ¢ 21 [HAA]; Canadian
Food Inspection Agency Act, SC 1997, ¢ 6, ss 4, 11.

4 Furness Affidavit at para 7; River Valley Poultry Farm Ltd v Canada (AG), 2009
ONCA 326 at para 68.

® Furness Affidavit at para 8; HAA, s 2(1).

S HAA, s 48.



https://laws-lois.justice.gc.ca/PDF/H-3.3.pdf
https://laws.justice.gc.ca/PDF/C-16.5.pdf
https://canlii.ca/t/2377c
https://canlii.ca/t/2377c
https://canlii.ca/t/2377c#par68
https://laws-lois.justice.gc.ca/eng/acts/h-3.3/page-1.html#h-253047
https://laws-lois.justice.gc.ca/eng/acts/h-3.3/page-5.html#h-253492

9.

(2) The Minister may treat any animal or thing described in
subsection (1), or require its owner or the person having the
possession, care or control of it to treat it or to have it treated,
where the Minister considers that the treatment will be
effective in eliminating or preventing the spread of the

disease or toxic substance.

(3) A requirement under this section shall be communicated
by personal delivery of a notice to the owner or person
having the possession, care or control of the thing or by
sending a notice to the owner or person, and the notice may
specify the period within which and the manner in which the

requirement is to be met.

The HAA and the Compensation for Destroyed Animals and Things Regulations allow
that compensation may be payable to the owners of animals or things ordered

destroyed to prevent the spread of disease.’

Avian Influenza

10. Avian Influenza (Al) is a disease caused by influenza Type A viruses, which occur

11.

naturally in wild aquatic bird populations, but can spread to domestic poultry, other

birds and mammals, and, less commonly, people.®

Birds infected with Al may show no clinical symptoms of infection, although the
current strain of Al has presented with a higher rate of clinical symptoms and death.
Clinical symptoms signs of Al in birds vary from mild respiratory disease to acute
disease with high mortality. The severity of disease varies depending on the strain of
virus and species affected. An outbreak of Al can result in significant die-off events

"HAA, s 51; Compensation for Destroyed Animals and Things Regulations, SOR/2000-

233.

8 Furness Affidavit at para 10.


https://laws-lois.justice.gc.ca/eng/acts/h-3.3/page-5.html#h-253519
https://laws-lois.justice.gc.ca/eng/regulations/sor-2000-233/FullText.html
https://laws-lois.justice.gc.ca/eng/regulations/sor-2000-233/FullText.html

12.

13.

14.

15.

16.

in bird populations. Birds without signs of infection can still actively transmit the virus

and facilitate its mutation.®

Al variants are categorized into highly pathogenic avian influenza strains (HPAI) and
low pathogenicity avian influenza strains (LPAI). The Reportable Diseases
Regulations to the HAA, which lists reportable diseases, includes LPAI and HPAI —
subtypes H5 and H7.1°

Al is diagnosed through laboratory testing. HPAI has been detected in Canada in
domestic poultry on numerous occasions. Since 2021, the predominant subtype of Al
found in domestic and wild birds in Canada has been HPAI H5N1. Another highly
pathogenic variant, HPAI H5N2, was detected for the first time in Canada in

November 2024 in domestic poultry in British Columbia.!

Although rare, transmission of HPAI to humans can occur, most commonly when
people have had close contact with infected birds. In rare cases, infection may lead to
severe illness or death. Approximately half of the over 900 human cases reported
around the world since 1997 have been fatal. In the Fall of 2024, a teenager in British

Columbia became critically ill from HPAI.*2

Al is a disease of significant human health concern due to the virus’s ability to reassort
and mutate. Certain mutations can cause the virus to become more likely to infect
people and sustain human-to-human transmission. The Public Health Agency of
Canada currently deems the risk to humans as low but are continuously monitoring the

ongoing outbreak for changes in the virus.™

Ostriches are susceptible to infection with Al. Similar to many birds, ostriches
typically do not show clinical signs of infection of Al but can nonetheless continue to
replicate, mutate, and shed the virus. It is also possible for ostriches to be infected with

% Furness Affidavit at paras 11, 13.
10 Furness Affidavit at para 14.

11 Furness Affidavit at para 15.

12 Furness Affidavit at paras 12, 16.
13 Furness Affidavit at para 12.



more than one subtype of influenza virus. This may allow HPAI variants to mix with
other circulating influenzas creating new combinations with potentially different
behaviors. Additionally, ostriches have potential to contribute genetic mutations to

avian influenza viruses that may increase viral adaptability to mammalian hosts.'*

CFIA’s Response to HPAI

17.

18.

19.

CFIA plays an important role in furthering the Government of Canada’s broader
efforts to help prevent the introduction and spread of HPAI in Canada. CFIA’s efforts
to control HPALI are aimed at mitigating risks that include:

a. health impacts on domestic birds;

b. health impact on humans, including that Al infection in birds could serve as a

precursor to a human flu pandemic; and
c. economic repercussions of an outbreak of AL

CFIA’s response strategy to an outbreak of HPAI in poultry is to eradicate detected
disease and re-establish Canada’s disease-free status as quickly as possible. This is
referred to by CFIA and others as a “stamping out” strategy or policy. Stamping out
includes ensuring that poultry flocks infected with or exposed to HPAI on an infected
premises are humanely destroyed. The stamping out policy is applied for all detections
of Al subtype H5 in domestic poultry, regardless of within flock mortality and
evidence of clinical symptoms. This includes situations where birds appear healthy.
The stamping out policy mitigates the risk of further spread of the virus, opportunity

for virus mutation and risk of transmission to humans.6

CFIA’s implementation of stamping out aligns with WOAH’s standards. Without
stamping out, a country cannot be considered free from HPAI until at least 12 months

1% Furness Affidavit at para 21.
15 Furness Affidavit at para 17.
18 Furness Affidavit at para 18.



20.

from an infection in poultry, as opposed 28 days where stamping out is implemented.*’
Losing disease-free status by not implementing stamping out may have adverse
impacts on Canada’s trade relationships, in particular trading partners could stop

importing Canadian poultry.*®

CFIA applies the WOAH’s definition of “poultry” when implementing HPAI response
measures, including stamping out. Ostriches that are kept in captivity for the

production of any commercial animal products or for breeding are poultry.®

December 31, 2024 Order

21.

22.

23.

On December 31, 2024, the CFIA provided notice to Universal that it was required to
dispose of all ostriches located at 301 Langille Road, Edgewood, British Columbia, by
February 1, 2025 (Order). Prior to making the Order, CFIA confirmed that
Universal’s ostriches were affected or contaminated by HPAI.?® The Order was made
under the authority of subsection 48(1) of the HAA, and constituted notice under
subsection 48(3) of the HAA. Universal was informed that failure to comply with the

Order constituted an offence.?!

On December 28, 2024, an anonymous individual not associated with Universal left
CFIA a voicemail alerting them of sick ostriches at Universal’s farm. That same day,
CFIA contacted Universal. At that time, Universal reported that around 25 ostriches

died in the previous 3 week period. Universal had roughly 450 ostriches.?

On December 29, 2024, an additional 4 ostriches died.?®

1 Furness Affidavit at para 19, Ex A — Terrestrial Animal Health Code, Chapter 10.4,
“Infection with High Pathogenicity Avian Influenza Viruses”.

18 Furness Affidavit at para 20.

19 Furness Affidavit at para 22, Ex B — Glossary to the Terrestrial Animal Health Code.
20 Furness Affidavit at para 23, Ex C.

21 Affidavit 1 of David Bilinski affirmed January 29, 2025 [Bilinski Affidavit], Ex F.
22 Furness Affidavit at para 24.

23 Furness Affidavit at para 25.



24,

25.

26.

On December 30, 2024, CFIA went to Universal’s premises and collected samples.?*

On December 31, 2024, CFIA received the results from the samples collected. The
results confirmed that the ostriches tested were positive for Al.®

In total, 69 ostriches from Universal’s farm died of flu-like symptoms between
December 2024 and January 15, 2025.%

Unsuccessful Request for an Exemption

27.

28.

29.

30.

31.

On January 10, 2025, CFIA determined that Universal did not meet the criteria for an
exemption from the Order.?’

In order to qualify for an exemption, Universal had to demonstrate that the ostriches:
(a) were a distinct epidemiological unit (Distinct Unit); and (b) possessed rare and

valuable poultry genetics.?®

In order to be a Distinct Unit, a subset of the ostriches must exist as a distinct unit with
no exposure to Al. The ostriches needed to be protected from the outside environment

where Al was currently known to exist.?°

Universal provided no evidence to support a finding that its ostriches were a Distinct
Unit. In fact, the ostriches are housed outdoors in several large pens, with shared
personnel and farm management practices exhibited between all groups of birds onsite.
The farm also has a large pond between two of the outdoor bird pens with significant

wild bird activity.*

In order for the ostriches to be considered to possess rare and valuable poultry genetics,

the flock must provide high economic value to the broader Canadian poultry industry.

24 Furness Affidavit at para 26.
25 Furness Affidavit at para 27.
26 Bilinski Affidavit at para 77.
2T Furness Affidavit at para 29.
28 Furness Affidavit at para 30.
29 Furness Affidavit at para 31.
30 Furness Affidavit at para 32.



There must be in place a robust process to actively select and breed for specific
desirable traits and evidence that this genetic value is critical to the Canadian poultry

industry. Universal provided no such evidence.®

PART Il — ISSUES

32. The issues before this Court are:
a. whether this motion should be dismissed for delay; and
b. whether Universal can meet the test for interlocutory injunctive relief.

PART 111 — SUBMISSIONS

Motion is not Truly Urgent

33. Universal bears the burden of demonstrating that this matter is truly urgent, such that
the Court should consider Universal’s motion notwithstanding its failure to comply
with the timeline in Rule 362(1) of the Federal Courts Rules.

34. CFIA was informed of Universal’s intention to bring an interlocutory injunction to

stay the Order via its legal counsel on January 27, 2025.
35. On January 30, 2025, CFIA was provided with:

a. adraft of Universal’s notice of motion and sworn copies of the Affidavits of

David Bilinsky and Karen Espersen at 9:37am;

b. an unfiled copy of Universal’s notice of motion, notice of application, and
sworn copies of the Affidavit of Dr. Steven Pelech and Karina Jones at 2:35pm;

and

c. anunfiled copy of the Affidavit of Micheal Carter attaching the report of Dr.
Jeff Wilson at 9:24pm.

31 Furness Affidavit at paras 33-34.



36.

37.

38.

39.

40.

Universal relies on Rule 361 as a basis for bringing this motion, which dispenses with

service requirements for ex parte motions.*?

Although Universal relies on Rule 361, CFIA did have one day’s notice of this motion.
Under Rule 362, a party seeking to bring a motion with less than three days notice

must convince the Court of its urgency.

Universal has not met its burden to establish the urgency of this motion. Any suggested
“urgency” is attributable solely to Universal’s delay in bringing the motion, and its
underlying judicial review application. Universal does not attempt to explain this delay
in its materials. Deadlines for taking action do not become urgent simply because a
party delayed taking action until the last minute.>® The Court is justified in dismissing

this motion for delay.3*

It is also noteworthy that the Order does not come into effect on February 1, 2025
(“ordering” a cull); rather, the time for Universal to comply with the Order ends on
that date. It is not in the public interest for the Court to intervene on an urgent basis to

avoid the consequences of non-compliance with an order presumed to be lawful.

If the Court hears this motion, to the extent that there are gaps or conflicts in the
evidence, they should be presumed to be amenable to a robust response from CFIA.
No adverse inferences should be drawn from CFIA’s inability to respond fully or at
all to Universal’s materials — CFIA’s limited affidavit evidence necessarily had to be
prepared before even seeing any of these materials.

Test for an Interlocutory Injunction is Not Met

41.

Interlocutory injunctions are an extraordinary remedy that should not be lightly

granted. While the courts have a supervisory role to play, caution should be exercised

32 Rule 374 allows the Court to grant an interim injunction on an ex parte motion only if,
in the case of urgency, no notice is possible.

33 Tsiavos v Canada (Public Safety and Emergency Preparedness), 2011 FC 747
[Tsiavos] at paras 17-21; Singh Shergill v Canada (Citizenship and Immigration), 2011
FC 1274 at para 10 (in the context of stays of immigration matters).

3 Tsiavos at para 21.


https://canlii.ca/t/fm36f
https://canlii.ca/t/fm36f#par17
https://canlii.ca/t/fnv06
https://canlii.ca/t/fnv06
https://canlii.ca/t/fnv06#par10
https://canlii.ca/t/fm36f#par21

51
10

against usurping the legislative and executive roles of government and “governing by

interlocutory order”.*

42. The test for interlocutory injunctive relief (the “RJR Test”) requires the moving party

to prove:
a. thereis a serious issue to be tried;
b. irreparable harm would result if the injunction is not granted; and

c. the balance of convenience, considering of the circumstances, favour granting

the injunction.®

43. The RJR Test is conjunctive and the party seeking the injunction must satisfy all three

parts of the test.
a) Serious Issue to be Tried

44. Given the timeframe within which CFIA is responding to this motion, the absence of
detailed submissions on the grounds of review proposed in Universal’s underlying
application for judicial review should not be taken to reflect the extent of the
arguments CFIA may ultimately make in response to each issue, nor to represent any
kind of concession that they raise a serious issue to be tried.

45. Even upon a cursory evaluation of the underlying application, it is evident it does not

meet the low bar for establishing an arguable case on judicial review.

46. For example, Universal alleges that CFIA breached the requirements of procedural
fairness by not explaining what evidence was required to support its application for an
exemption to the Order. However, the underlying application only seeks an order
quashing the December 31, 2024 Order, and does not challenge the January 10, 2025
decision to deny the exemption. As such, even if the applicant established that the

3 Snuneymuxw First Nation v HMTQ, 2004 BCSC 205 [Snuneymuxw] at paras 69, 72.
3 RIR-MacDonald Inc v Canada (AG), 1994 CanLIl 117 (SCC) [RIR MacDonald] at
334.



https://canlii.ca/t/1gfqv
https://canlii.ca/t/1gfqv#par69
https://canlii.ca/t/1gfqv#par72
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii117/1994canlii117.pdf

47.

48.

49,

52
11

exemption request process was unfair, that determination would have no bearing on

the Court’s review of the Order.

In addition, Universal alleges that the Order was unreasonable because CFIA failed to
consider certain factors including “the characteristics of ostriches, the value of the
research potential, and the alternatives to “stamping out” provided by the World
Organization of Animal Health.” These arguments do not raise a serious issue to be
tried because they necessarily require the Court to take on the role of an academy of
science and consider whether the Order was the correct decision in light of the
scientific evidence or to determine if another alternative provided by the WOAH such
as vaccination would have been preferable in the circumstances. That is not the proper

role of the Court on judicial review. ¥’

Finally, Universal alleges that the Order breached its Charter rights, without
identifying which of its Charter rights was allegedly breached, and without providing
any arguments with respect to how such a breach could be established and whether it
was justified in the circumstances. Puzzlingly, Universal cites the right to property
recognized in the Canadian Bill of Rights, also without providing any analysis or
explanation of how that right could provide any basis for setting aside the Order.3®

These bare assertions, without more, cannot raise a serious issue.

In Bédard v Canada, this Court dismissed an application for an injunction at the first
step of the injunction test where the underlying application challenged an order to
destroy a herd of wapiti made under s. 48 of the HAA. The Court in that case decided
that the underlying application did not raise an arguable case in light of the “singular”
provisions of the HAA and the highly deferential standard of review that would be
applied by the Court tasked with reviewing CFIA’s decision.®

37 Nunavut Tunngavik Inc v Canada (Minister of Fisheries and Oceans), 1998 CanLlI
9080 (FCA) at para 18.

38 Notice of Motion at para 79; Notice of Application at paras 78-80.

39 Bédard v Canada, 1997 CanLll1 17621 (FC).



https://canlii.ca/t/4m98
https://canlii.ca/t/4m98
https://www.canlii.org/en/ca/fca/doc/1998/1998canlii9080/1998canlii9080.pdf
https://www.canlii.org/en/ca/fct/doc/1997/1997canlii17621/1997canlii17621.html?resultId=c8af901bb8154c90a004fbc97ba40ade&searchId=2025-01-30T11:44:00:174/7b07033b3488447b866d44e7df2c6197#_ftn4

50.

51.

52.

53.

54,

55.
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In any event, given that the applicant cannot meet either of the other two steps of the
injunction test, it is not necessary for the court to decide whether the underlying

application raises a serious issue.
b) No Irreparable Harm

Universal has not provided evidence establishing that it will suffer irreparable harm if

the Order is not stayed pending a determination of the underlying application.

Irreparable harm is harm which either cannot be quantified in monetary terms or which
cannot be cured because one party cannot collect damages from the other.*® Clear and
non-speculative evidence is necessary to show that irreparable harm will occur and
assertions that irreparable harm is “likely” to be suffered are not sufficient.* The
evidence must establish that the irreparable harm is linked to what is sought to be
prohibited by the injunctive relief.#? In this context, the irreparable harm must flow

from the Order, and must be to Universal and not its livestock.*®

Universal alleges that a variety of different harms will occur if the requested injunction
is not granted, none of which constitute irreparable harm for the purposes of the

injunction test.

Several of the alleged harms are not harms to Universal itself and therefore cannot
meet the second step of the injunction test. For example, Universal alleges that if its
herd is destroyed, its inability to produce ostriches will impact the ostrich industry and

extinguish research opportunities.**

Another alleged harm relates to the difficulty of replacing Universal’s herd of
ostriches. While Universal states “there is no way to replace it at all”, it also states “it

would be nearly impossible to purchase 400 ostriches in Canada” and ‘“the cost to

40 RJR MacDonald at 341.

41 United States Steel Corporation v Canada (AG), 2010 FCA 200 at para 7.

42 Ahousaht First Nation v Canada (Fisheries, Oceans and Coast Guard), 2019 FC 1116
at para 93.

43 Skibsted v Canada (Environment and Climate Change), 2021 FC 301 at paras 44-45.
4 Notice of Motion at paras 86, 92-94.


https://www.canlii.org/en/ca/scc/doc/1994/1994canlii117/1994canlii117.pdf
https://canlii.ca/t/2btl5
https://canlii.ca/t/2btl5#par7
https://canlii.ca/t/j7c36
https://canlii.ca/t/j7c36#par93
https://canlii.ca/t/jf5l3
https://canlii.ca/t/jf5l3#par44
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purchase an ostrich is $7,500”, and “it is very difficult to import ostriches from
abroad”, suggesting that replacing the herd is not impossible, but simply difficult and
cost prohibitive.*® Additionally, Universal states that it would take two years before it
could generate income from new ostriches.*® Again, this financial loss cannot amount

to irreparable harm.

Universal’s arguments that the loss of its herd cannot be quantified in monetary terms
is belied by the existence of a compensation scheme in the HAA and the Compensation
for Destroyed Animals and Things Regulations. Universal’s position can only be that
the compensation under the statutory scheme is inadequate to fully compensate the

financial losses it would suffer if its herd were destroyed.

Universal also alleges it will be liable to pay “several hundred thousands of dollars”
to a contractual partner if the herd is killed.*’ Universal itself has quantified that loss

in monetary terms and, obviously, such loss cannot constitute irreparable harm.

A more fundamental problem with Universal’s submissions on irreparable harm is that
all of the alleged harms relate to the destruction of the herd, rather than to the effects
of the Order itself.

The Minister has discretionary authority under subsection 48(1) of the HAA to either
dispose of affected or contaminated animals, or to require their owners to do so. Even
if the Court quashed the Order requiring Universal to dispose of its herd, the Minister
would retain the statutory authority to dispose of Universal’s herd. As such, obtaining
an injunction staying the Order, or even succeeding on the application below and
having the Order quashed, will not necessarily avoid any harms associated with the
destruction of Universal’s herd. In other words, the alleged irreparable harm lacks the

necessary link to the injunctive relief sought.

5 Notice of Motion at paras 84-85, 87-88.
46 Notice of Motion at para 89.
4" Notice of Motion at para 90.
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c) Balance of Convenience Favours Dismissing the Motion

60.

61.

62.

63.

64.

The third branch of the RJR Test only becomes relevant if Universal has established
that they will suffer irreparable harm if the injunction is not granted. As Universal has
not established irreparable harm, the Court need not consider this element of the test.
In any event, the balance of convenience weighs overwhelmingly in favour of

dismissing Universal’s motion.

This step of the test requires the Court to consider not only potential harm and impacts
to Universal and CFIA, but to the public interest.

Government is assumed to act in furtherance of the public interest. When a Court order
interferes with the government’s efforts to carry out a prescribed duty related to
promoting or protecting public interests, the public interest has a central importance
in determining the balance of convenience.*® When a public authority is prevented
from exercising its statutory powers, the public interest — of which that authority is

guardian — suffers irreparable harm.*®

The HAA’s purpose is to protect the health of people and animals, not the economic
interests of individuals.®® The record includes evidence of risks to human and bird
health of failing to apply a stamping out policy that may be difficult to quantify, but
are qualitatively different than economic impacts on individuals. These include
sickness and death in domestic birds and humans, mutation of new virus variants, and

even that HPAI could act a precursor to a human flu pandemic.>!

Al also has potential to create far-reaching economic harm. In addition to impacts on

farmers of an outbreak of Al in their own flocks, loss of “disease-free” status by not

48 RIJR-MacDonald at 343-347.
49 North of Smokey Fishermen's Assn v Canada (AG), 2003 FCT 33 at paras 25, 26; Fish,
Food and Allied Workers (Unifor) v. Canada (Attorney General), 2024 FC 1644 at para

169.

%0 River Valley Poultry Farm Ltd v Canada (AG), 2009 ONCA 326 at para 68.
°1 Furness Affidavit at paras 12-13, 16-17.



https://www.canlii.org/en/ca/scc/doc/1994/1994canlii117/1994canlii117.pdf
https://canlii.ca/t/j00
https://canlii.ca/t/j00#par25
https://www.canlii.org/en/ca/fct/doc/2024/2024fc1644/2024fc1644.html?resultId=8e9690528a304e8a8d7537e5f7dc694b&searchId=2025-01-31T08:10:54:405/e9eba2af248043fea04a06a0d2cb0e35
https://canlii.ca/t/k7c5z#par169
https://canlii.ca/t/2377c
https://canlii.ca/t/2377c#par68
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applying a stamping out policy (including in this case) could have adverse

ramifications for Canada’s poultry industry as a whole.>?

In the present circumstances, the Court must exercise caution to avoid — by implication
of issuing an injunction — making a decision as to whether potential risks posed by
delaying CFIA’s response to HPAI at Universal are acceptable and may be borne by
the public. The Court lacks the expertise to make such risk determinations. Yet this is
precisely what Universal asks the Court to do, referring to “very little risk” if the
injunction is granted, that the herd “appears healthy”, and to Dr. Pelech’s opinion that
it is extremely unlikely they are shedding virus or that it would be transmissible to
humans.>® Opinions on the merits of a decision made in the public interest do not favor

granting an injunction.

PART IV — ORDER SOUGHT

66.

The respondent asks that the motion be dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at the City of VVancouver, in the Province of British Columbia this 31st day of
January, 2025.

TO:

T2

Paul Saunders
Jordan Marks
Counsel for the Respondent

Federal Court

AND TO: Counsel for the Applicant

Cleveland Doan LLP

1321 Johnstone Road

White Rock, BC V4B 3Z3

Per: Michael D. Carter

Email: michael@clevelanddoan.com

52 Furness Affidavit at paras 19-20.
%3 Notice of Motion at para 99.
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