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Court File No.: T-294-25

FEDERAL COURT

BETWEEN:
UNIVERSAL OSTRICH FARMS INC.
Applicant
and
CANADIAN FOOD INSPECTION AGENCY
Respondent

NOTICE OF MOTION

TAKE NOTICE THAT the Attorney General of Canada, on behalf of the
Canadian Food Inspection Agency, will make a motion to the Federal Court, as
soon as the motion can be heard, at 701 West Georgia Street, Vancouver, BC

or by videoconference as the Court directs.
THE MOTION IS FOR:

1. An Order clarifying that the Court’s Order dated January 31, 2025, staying
the December 31, 2024 Notice requiring the Applicant to dispose of its
ostriches pursuant to subsection 48(1) of the Health of Animals Act
(“HAA”) until a decision is rendered in the underlying application for judicial
review does not enjoin the Minister from exercising the Minister’s authority

to dispose of the ostriches under subsection 48(1) of the HAA, or

2. Inthe alternative, an Order abridging the timelines for the remaining steps
in the underlying application for judicial review to allow for an expedited

application hearing.
THE GROUNDS FOR THE MOTION ARE:

1. On December 31, 2024, the Canadian Food Inspection Agency (“CFIA”)

received lab-confirmed results from dead bird samples confirming that



ostriches owned by Universal Ostrich Farms Inc. (“Universal”) had tested
positive for a highly pathogenic strain of Avian Influenza.

Avian Influenza can, and has, spread to people, causing serious illness
and death. Birds, including ostriches, can be infected with Avian Influenza
while showing few or no clinical signs of iliness. Ostriches without clinical
signs of infection can actively transmit the virus, shed the virus, and also
facilitate potential mutation. Mutation is a serious concern because certain
mutations can cause the virus to become more likely to infect other birds

and mammals, including people.

On December 31, 2024, CFIA provided notice to Universal that it was
required to dispose of all ostriches located at 301 Langille Road,
Edgewood, British Columbia, by February 1, 2025 (“Notice”), under
section 48 of the HAA. The Notice constituted notice as required under
subsection 48(3) of the HAA. Universal was informed that failure to comply

with the Notice constituted an offence under section 66 of the HAA.

On January 30, 2025, Universal filed a Notice of Application for judicial
review, seeking an order quashing the December 31, 2024 Notice.

Also on January 30, 2025, Universal filed a Notice of Motion seeking an

interlocutory injunction staying the Notice.

In its written and oral submissions, the respondent argued that the Minister
has discretionary authority under subsection 48(1) of the HAA to either
dispose of affected or contaminated animals, or to require their owners to
do so. Therefore, even if the Court quashed the Notice requiring Universal
to dispose of its herd, the Minister would retain the statutory authority to

dispose of Universal’'s herd.

On January 31, 2025, this Court stayed the December 31, 2024 Notice

requiring the applicant to dispose of its ostriches pursuant to subsection



48(1) of the HAA until a decision is rendered in the underlying application

for judicial review.

The Court’'s Order does not address the Minister’s authority to dispose of
the ostriches under subsection 48(1) of the HAA.

Request for Clarification under Rule 397

9.

The respondent requests clarification of the Court’s January 31, 2025
Order on an urgent basis to ensure it would not be acting contrary to the
Court’s intention by the exercise of the Minister’s statutory authority to
destroy the affected or contaminated ostriches to prevent the spread of
highly pathogenic Avian Influenza.

Alternative Relief: Expedited Hearing of the Judicial Review

10.

11.

In the event the Court’s January 31, 2025 Order enjoins the Minister from
disposing of Universal’'s ostriches until the underlying application for
judicial review is determined, or if the Court determines that the
respondent’s request for clarification of the Order falls outside the scope of
Rule 397, the respondent seeks an Order abridging the timelines for the
remaining steps in the underlying application for judicial review to allow for
an expedited application hearing.

The proceeding is urgent and it is in the public interest to expedite the
proceedings. If the application for judicial review is ultimately dismissed,
the delay in destroying Universal's ostriches caused by the litigation will
have posed additional risks to public health and safety. Further, if Canada
does not follow the stamping out policy, it risks adverse impacts on
producers and Canada’s trade relationships, including that trading partners
could stop importing poultry and egg trade from Canada, not just from a

particular zone or province.



12.

13.

14.

Even if the application is ultimately successful, its timely resolution will
provide certainty for the parties.

Given the urgency of addressing the spread of highly pathogenic Avian
Influenza, the respondent is prepared to move swiftly to file any supporting
affidavits and the respondent’s record. The applicant has already served
and filed supporting affidavits and any prejudice caused by having to serve
and file any additional affidavits and the applicant’s record on an expedited
timeline is outweighed by the significant public interest in having this matter

resolved as quickly as possible.

The respondent relies on the Federal Courts Act and the Rules, in
particular Rules 3, 4, 8 and 397, in support of the relief sought in this

motion.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of
the motion:
1. Affidavit of Kelly Quan affirmed February 7, 2025.

February 07, 2025 /y/
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PS - Counsel P. Saunders

JB - Hon. Justice Battista

~9:08
PS:

... Thisis an Order requiring under section 41 of the Health of Animals Act, or directing, that
Universal dispose of or “cull” its animals because they have been detected to have been infected
with the Avian Flu.

... the Order was effective immediately when it was made December 31, and required them to do
this by February 1. And if you scroll down further in that Order you’ll see that it goes through the fact
that failure to take the actions set out therein is an offence.

... thisisn’t an injunction that is being brought today to prevent an order from coming into effect
tomorrow. It’s an injunction to relieve Universal of the consequences of not complying with it, that’s
all it can be.

The other issue here is that under s. 48(1) of the Health of Animal Act ... the Minister can order —in
this case Universal or a farm or an operator —to cull animals or dispose of animals, but the Minister
retains that authority to do that. So we have an order here that ... said to Universal “cull these
animals by ... February 1 the consequences of which are liability, including the potential that it’s an
offence, but the Minister can still do that. So we’re in a strange situation where ... the urgency is not
the coming into effect of the order, it’s that a deadline has passed. And the deadline was to cull ...
400 ostriches. We’re already in a situation where —I’m not an expert in how that’s done — but | don’t
think that’s being done tomorrow. So the Court’s being asked to relieve Universal essentially of
compliance with the Order under circumstances where the Minister can still effect this cull...

~21:22
PS:

...the injunction wouldn’t enjoin response action by the Minister or CFIA, it only requires Universal,
the farm or the operator, to cull the animals...
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~1:22:49
PS:

This is the Order that is impugned in the underlying judicial review. And when we are talking about
harms we are talking about harms that flow from this Order. We talked a little bit about when it was
issued and that it was effective immediately and required Universal to take action to dispose of the
animals on the basis that they had been infected, and what we are dealing with here is really ... that
time period expiring, which will be tomorrow.

And | just want to emphasize again that under s. 48 of the Health of Animals Act the Minister can
require someone to do something, or the Minister can require—can do that themselves—including
the disposal of animals. | will come back to that; | don’t want to make too much of ... that point but
[ think it is important for framing what this injunction is actually about.

~1:26:20
JB:

| still feel like I’'m missing something about your characterization of the December 31st. You ...
mentioned it a few times and | just want to be clear. This is an Order for them to destroy the animals
by tomorrow, right, so this is, and they will be subject to penalty if they don’t ... we’re on the same
page that this is an Order for them to dispose of the animals, to cull the animals by the end of day
by February 1, or face penalties.

~1:27:37
PS:

So this was an Order for Universal to undertake this itself. That’s my point... it really goes to
irreparable harm in the fact that if you enjoin this Order, you won’t be enjoining the Minister from
doing this, that authority will still be there...

...we have this distinction here between whether Universal does this or the Minister could
potentially do this or would have the authority to do so as well, regardless of whether or not this
Order is followed. So you are being asked to enjoin this Order ... more to relieve of non-compliance
than to avoid a cull —that’s the point | am trying to make. That’s how we say that this is better
characterized.
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~1:40:06
JB:

...you’ve made the point that what is before the Court today is not so much whether the birds are
disposed of or not, but who does the disposal as you said ... a stay of this Order just means the ball
is in the Minister’s court to dispose of the birds...

~1:46:00

JB: The way you’ve pitched my decision is who bears the responsibility to act on the risk identified
by the Minister. There’s some weight, there’s some justification to the way you’ve characterized it,
because the applicants are really asking to be relieved of the obligation that arose from the
December 31 Order.

...my Order as you’ve characterized to me would not stop the culling or the destruction of the
animals ... my order is not going to stop the Minister from ... taking whatever steps the Minister
needs to take to protect the risk that is identified, my order would suspend the obligation on the
applicants to destroy the animals...

PS: ...if we deal with this on the basis that the Order can be made and the Minister can proceed
anyway, I’m certainly not trying to submit that that’s the correct the approach or predicting the
future in terms of what’s going to happen here. | think we just have to look at, apply the injunction
test including the irreparable harm piece and that’s just something that goes to that and what this
Orderis about ... and Justice if you have trouble with that point, | certainly don’t think that a
necessary point for your decision. | don’t think that’s the main piece of this, | think what I’'m going to
say about balance of convenience and otherwise about irreparable harm are certainly sufficient to
dismiss this motion, so | don’t want to get bogged down in this issue or suggest this is really the
fundamentalissue that is before the Court.
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OVERVIEW

1. The respondent Canadian Food Inspection Agency (“CFIA”) seeks an Order
clarifying that the Court’s Order dated January 31, 2025, staying the
December 31, 2024 Notice requiring the Applicant to dispose of its ostriches
pursuant to subsection 48(1) of the Health of Animals Act (“HAA”) until a
decision is rendered in the underlying application for judicial review does not
enjoin the Minister from exercising the Minister’s authority to dispose of the
ostriches under subsection 48(1) of the HAA.

2. Inthe alternative, the respondent seeks an Order abridging the timelines for
the remaining steps in the underlying application for judicial review to allow

for an expedited application hearing.
PART | - STATEMENT OF FACTS

3.  On December 31, 2024, CFIA received lab-confirmed results from dead bird
samples confirming that ostriches owned by Universal Ostrich Farms Inc.
(“Universal”) had tested positive for a highly pathogenic strain of Avian
Influenza,! which is a reportable disease under the Reportable Diseases
Regulations to the HAA.2

4. By January 15, 2025, 69 of Universal’s approximately 450 ostriches had died,
with clinical signs preceding death which were consistent with highly

pathogenic Avian Influenza infection.?

5. Avian Influenza occurs naturally in wild aquatic bird populations, but can
spread to domestic poultry, other birds and mammals, and people.*

Approximately half of the over 900 human cases of highly pathogenic Avian

1 Affidavit of Cathy Furness dated January 30, 2025 [Furness Affidavit] at para
27 (Affidavit of Kelly Quan dated February 7, 2025 [Quan Affidavit], Ex C at 37).
2 Furness Affidavit at para 14 (Quan Affidavit, Ex C at 34).

3 Affidavit of David Bilinski dated January 29, 2025 at para 77.

4 Furness Affidavit at para 10 (Quan Affidavit, Ex C at 33).
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Influenza since 1997 have been fatal.®> In the Fall of 2024, a teenager in
British Columbia became critically ill after contracting highly pathogenic Avian

Influenza.b

6. Birds, including ostriches, can be infected with Avian Influenza while showing
few or no clinical signs of illness. These birds without signs of infection can
actively shed and transmit the virus while also facilitating potential mutation.’
Mutation is a serious concern because certain mutations can create new
strains of the virus and cause the virus to become more pathogenic or likely

to infect other birds and mammals, including people.?

7. Accordingly, CFIA has adopted a policy of “stamping out”, which aligns with
international standards - including those employed by the World
Organization for Animal Health — and ensures that poultry flocks infected with
or exposed to highly pathogenic Avian Influenza are humanely destroyed,
regardless of whether the animals show clinical signs of infection. The
stamping out policy necessarily mitigates the risk of further spread of the

virus, its opportunity for mutation and the risk of transmission to humans.®

8. The Minister’s authority to destroy or to order others to destroy affected or
contaminated animals flows from subsection 48(1) of the HAA, which

provides:

48 (1) The Minister may dispose of an animal or thing, or
require its owner or any person having the possession,
care or control of it to dispose of it, where the animal or

thing

5 Furness Affidavit at para 12 (Quan Affidavit, Ex C at 34).

6 Furness Affidavit at para 16 (Quan Affidavit, Ex C at 34-35).

” Furness Affidavit at para 11 (Quan Affidavit, Ex C at 34).

8 Furness Affidavit at para 12 (Quan Affidavit, Ex C at 34).

9 Furness Affidavit at paras 18-19, Ex A — Terrestrial Animal Health Code, Chapter
10.4, “Infection with High Pathogenicity Avian Influenza Viruses” (Quan Affidavit,
Ex C at 35, 39).
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(@) is, or is suspected of being, affected or
contaminated by a disease or toxic substance;

(b) has been in contact with or in close proximity to
another animal or thing that was, or is suspected of
having been, affected or contaminated by a disease or
toxic substance at the time of contact or close

proximity; or

(c) is, or is suspected of being, a vector, the causative

agent of a disease or a toxic substance.1°

On December 31, 2024, CFIA provided notice to Universal that it was
required to dispose of all ostriches located at 301 Langille Road, Edgewood,
British Columbia, by February 1, 2025 (the “Notice”), under section 48 of the
HAA. The Notice constituted notice as required under subsection 48(3) of the
HAA. Universal was informed that failure to comply with the Notice

constituted an offence under section 66 of the HAA.11

Procedural History

10. On January 30, 2025, Universal filed a Notice of Application for judicial

11.

review, seeking an order quashing the December 31, 2024 Notice.?

Also on January 30, 2025, Universal filed a Notice of Motion seeking “an
“‘interlocutory injunction staying the Notice to Dispose of Animals or Things
issued by the Canadian Food Inspection Agency ... on December 31, 2024”

and other relief.13

10 Health of Animals Act, SC 1990, c 21, s 48.
11 Furness Affidavit at para 23, Ex C (Quan Affidavit, Ex C at 36, 63).

12 Notice of Application dated January 30, 2025 (Quan Affidavit at para 2, Ex A).
13 Notice of Motion dated January 30, 2025 (Quan Affidavit at para 3, Ex B).



https://laws-lois.justice.gc.ca/eng/acts/h-3.3/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/h-3.3/page-5.html#h-253492

12. In their submissions on Universal’s motion, both parties addressed the three-
part test for granting an injunction: whether the underlying application for
judicial review raised a serious issue, whether Universal would suffer

irreparable harm if the injunction was not granted, and whether the balance

107

4

of convenience favoured granting the injunction.

13. Inits written submissions, the respondent made the following argument with

respect to whether Universal had established irreparable harm:

14. At the hearing of Universal’s motion, counsel for the respondent and the

Court made submissions or comments regarding the scope of the injunction

The Minister has discretionary authority under subsection
48(1) of the HAA to either dispose of affected or
contaminated animals, or to require their owners to do so.
Even if the Court quashed the Order requiring Universal to
dispose of its herd, the Minister would retain the statutory
authority to dispose of Universal’s herd. As such, obtaining
an injunction staying the Order, or even succeeding on the
application below and having the Order quashed, will not
necessarily avoid any harms associated with the
destruction of Universal’s herd. In other words, the alleged
irreparable harm lacks the necessary link to the injunctive

relief sought.14

being sought by Universal:

Counsel P. Saunders:

... This is an Order requiring under section 41 [sic] of the
Health of Animals Act, or directing, that Universal dispose

4 Memorandum of Fact and Law of the Respondent at para 59 (Quan Affidavit,

Ex D at 85).
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of or “cull” its animals because they have been detected to

have been infected with the Avian Flu.

... the Order was effective immediately when it was made
December 31, and required them to do this by February 1.
And if you scroll down further in that Order you’ll see that
it goes through the fact that failure to take the actions set

out therein is an offence.

... this isn’t an injunction that is being brought today to
prevent an order from coming into effect tomorrow. It's an
injunction to relieve Universal of the consequences of not

complying with it, that’s all it can be.

The other issue here is that under s. 48(1) of the Health of
Animal Act ... the Minister can order — in this case
Universal or a farm or an operator — to cull animals or
dispose of animals, but the Minister retains that authority
to do that. So we have an order here that ... said to
Universal “cull these animals by ... February 1" the
consequences of which are liability, including the potential
that it's an offence, but the Minister can still do that. So
we’re in a strange situation where ... the urgency is not the
coming into effect of the order, it's that a deadline has
passed. And the deadline was to cull ... 400 ostriches.
We're already in a situation where — I'm not an expert in
how that’s done — but | don’t think that's being done
tomorrow. So the Court’s being asked to relieve Universal
essentially of compliance with the Order under

circumstances where the Minister can still effect this cull.
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Counsel P. Saunders:

... the injunction wouldn’t enjoin response action by the
Minister or CFIA, it only requires Universal, the farm or the

operator, to cull the animals ...
Counsel P. Saunders:

This is the Order that is impugned in the underlying judicial
review. And when we are talking about harms we are
talking about harms that flow from this Order. We talked a
little bit about when it was issued and that it was effective
immediately and required Universal to take action to
dispose of the animals on the basis that they had been
infected, and what we are dealing with here is really ... that

time period expiring, which will be tomorrow.

And I just want to emphasize again that under s. 48 of the
Health of Animals Act the Minister can require someone to
do something, or the Minister can require, can do that
themselves, including the disposal of animals. | will come
back to that; | don’t want to make too much of ... that point
but | think it is important for framing what this injunction is

actually about.
Hon. Justice Battista:

| still feel like I'm missing something about your
characterization of the December 31st. You ... mentioned
it a few times and | just want to be clear. This is an Order
for them to destroy the animals by tomorrow, right, so this
is, and they will be subject to penalty if they don'’t ... we're

on the same page that this is an Order for them to dispose
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of the animals, to cull the animals by the end of day by
February 1, or face penalties.

Counsel P. Saunders:

So this was an Order for Universal to undertake this itself.
That’'s my point ... it really goes to irreparable harm in the
fact that if you enjoin this Order, you won’t be enjoining the

Minister from doing this, that authority will still be there...

we have this distinction here between whether
Universal does this or the Minister could potentially do this
or would have the authority to do so as well, regardless of
whether or not this Order is followed. So you are being
asked to enjoin this Order ... more to relieve of non-
compliance than to avoid a cull — that’s the point | am trying
to make. That's how we say that this is better

characterized.
Hon. Justice Battista:

... you've made the point that what is before the Court
today is not so much whether the birds are disposed of or
not, but who does the disposal as you said ... a stay of this
Order just means the ball is in the Minister's court to

dispose of the birds ...

.. my Order as you’ve characterized it to me would not
stop the culling or the destruction of the animals ... my
order is not going to stop the Minister from ... taking
whatever steps the Minister needs to take to protect the
risk that is identified, my order would suspend the

obligation on the applicants to destroy the animals ...
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... the way you've pitched my decision is who bears the
responsibility to act on the risk identified by the Minister.
There’s some weight, there’s some justification to the way
you’ve characterized it, because the applicants are really
asking to be relieved of the obligation that arose from the
December 31 Order.

... my Order as you’ve characterized to me would not stop
the culling or the destruction of the animals ... my order is
not going to stop the Minister from ... taking whatever
steps the Minister needs to take to protect the risk that is
identified, my order would suspend the obligation on the

applicants to destroy the animals ...
Counsel P. Saunders:

... if we deal with this on the basis that the Order can be
made and the Minister can proceed anyway, I’'m certainly
not trying to submit that that’s the correct the approach or
predicting the future in terms of what’s going to happen
here. | think we just have to look at, apply the injunction
test including the irreparable harm piece and that’s just
something that goes to that and what this Order is about
... and Justice if you have trouble with that point, | certainly
don’t think that a necessary point for your decision. | don’t
think that’s the main piece of this, | think what I’'m going to
say about balance of convenience and otherwise about
irreparable harm are certainly sufficient to dismiss this

motion, so | don’t want to get bogged down in this issue or
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suggest this is really the fundamental issue that is before
the Court.*®

15. With respect to the balance of convenience, the respondent highlighted the
important public interest in preventing the spread of highly pathogenic Avian
Influenza in Canada, noting the risks of not “stamping out” the disease in
Universal's ostriches include sickness and death in domestic birds and
humans, mutation of new virus variants, and that the disease present in the

ostriches could act as a precursor to a human flu pandemic.®

16. On January 31, 2025, by way of endorsed order, this Court stayed the
December 31, 2024 Notice requiring the applicant to dispose of its ostriches
pursuant to subsection 48(1) of the HAA until a decision is rendered in the

underlying application for judicial review.’

17. The Order including the following statement with respect to the balance of

convenience branch of the injunction test:

AND UPON being satisfied that the balance of
convenience favours the Applicant in granting the Order,
considering that refusing the injunction would expose the
Applicant to irreparable harm and render the main
application for judicial review moot, and that the
Respondent has a range of options under the HAA to

address its concerns regarding public safety....!®

15 Transcription of the January 31, 2025 hearing (Quan Affidavit, Ex F).

16 Memorandum of Fact and Law of the Respondent at para 63 (Quan Affidavit, Ex
D at 86).

17 Order of Justice Battista dated January 31, 2025 (Quan Affidavit, Ex E at 91).
18 Order of Justice Battista dated January 31, 2025 (Quan Affidavit, Ex E at 91).
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PART Il = POINTS IN ISSUE

18.

The issues to be determined on this motion are:

a) Whether the Court should issue an Order clarifying that its January 31,
2025 Stay does not enjoin the Minister from exercising their authority
under subsection 48(1) of the HAA; and

b) If not, whether the Court should issue an Order abridging the timelines
for the remaining steps in the underlying application for judicial review

to allow for an expedited application hearing.

PART Il = SUBMISSIONS

Request for clarification of the Court’s January 31, 2025 Order

19.

20.

21.

On its face, the Stay order explicitly states that the execution of the Notice is
stayed, but is unclear as to whether it is intended to enjoin the exercise of the
Minister’s authority to dispose of the ostriches under section 48 of the HAA.
Discussion during the Stay hearing suggests that the Court did not intend to
enjoin this authority. In the circumstances, it is appropriate for the Court to

provide clarification, pursuant to Rule 397 of the Federal Courts Rules.

Rule 397 allows a party to request that the Court reconsider the terms of an
Order on the ground that the order does not accord with any reasons given
for it, or a matter that should have been dealt with has been overlooked or

accidentally omitted.

Courts have explained that Rule 397 may be applied where there is ambiguity

or uncertainty as to what an order means; to ensure that an order reflects the



22.

23.

24.

25.
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intention of the issuing judge; to clarify the scope of an order; and to resolve
asymmetry between the language of the reasons and the terms of an order.°

The respondent seeks clarification of whether the Court’s January 31, 2025
Order enjoins the Minister from exercising their authority under subsection
48(1) of the HAA to destroy Universal’s ostriches, or whether its only impact

is to stay the Notice requiring Universal to destroy its ostriches.

In its January 31, 2025 Order, the Court found that the underlying application
for judicial review raised a serious issue and that Universal had established
that the closure of its business and loss of its “unique herd of ostriches” would
cause Universal irreparable harm. The Court concluded that the balance of
convenience favoured granting the injunction, “considering that refusing the
injunction would expose the Applicant to irreparable harm and render the
main application for judicial review moot, and that the Respondent has a
range of options under the HAA to address its concerns regarding public

safety.” [underlining added]

The Order does not specify whether the “range of options” includes the
Minister’s authority under subsection 48(1) of the HAA to destroy Universal’s

ostriches.

Ambiguity in the Order arises because, on the one hand, it states that the
respondent has a range of options to address the public health risks posed
by Universal’'s ostriches yet, on the other hand, the Court found Universal
had established the irreparable harm requirement. It thus appears the Court
rejected the respondent’s argument that the injunction would not necessarily
prevent the irreparable harm (loss of Universal’s business and herd from a

cull) that the Court found would result if the Notice was not stayed.

19 Canada v John Doe, 2019 FCA 8 at para 2; Canada (Citizenship and
Immigration) v Asphall, 2024 FC 911; Alsaloussi v Canada (AG), 2020 FC 533;
Chanel S de R L v Lam Chan Kee Company Ltd, 2016 FC 987 at para 29.



https://canlii.ca/t/hwx7m
https://canlii.ca/t/k58rp
https://canlii.ca/t/j6wq4
https://canlii.ca/t/gt78g

26.

27.
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In light of the ambiguity outlined above, the respondent requests clarification
of the Court’s January 31, 2025 Order on an urgent basis to ensure it would
not be acting contrary to the Court’s intention by the exercise of the Minister’s
statutory authority to destroy the affected or contaminated ostriches to

prevent the spread of highly pathogenic Avian Influenza.

The respondent acknowledges that, in any event, the Court’s Order protects
Universal from any potential consequences of failing to comply with the

Notice, until the underlying application for judicial review is determined.

Request for an Expedited Application for Judicial Review

28.

29.

30.

31.

In the event the Court’s January 31, 2025 Order enjoins the Minister from
disposing of Universal’s ostriches until the underlying application for judicial
review is determined, or if the Court determines that the respondent’s request
for clarification of the Order falls outside the scope of Rule 397, the
respondent asks the Court for an Order abridging the timelines for the
remaining steps in the underlying application for judicial review to allow for

an expedited application hearing.

Pursuant to Rule 8(1) of the Federal Court Rules, the Court may abridge a

period provided by the Rules.

The factors that guide the Court’s exercise of discretion to grant an expedited

judicial review support the respondent’s request in this case.

First, the proceeding is urgent and it is in the public interest to expedite the
proceedings. If the application for judicial review is ultimately dismissed, the
delay in destroying Universal's ostriches caused by the litigation will have
posed additional risks to public health and safety. Further, if Canada does
not follow the stamping out policy, it risks all poultry and egg trade from

Canada, not just from a particular zone or province.
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32. Even if the application is ultimately successful, its timely resolution will
provide certainty for the parties.

33. Second, given the urgency of addressing the spread of highly pathogenic
Avian Influenza, the respondent is prepared to move swiftly to file any
supporting affidavits, and file the respondent’s record. Universal has already
served and filed supporting affidavits. As such, any prejudice caused by
having to serve and file the applicant’s record on an expedited timeline is
outweighed by the significant public interest in having this matter resolved as

quickly as possible.
PART IV - ORDER SOUGHT
34. The respondent respectfully requests that the Court issue:

a) An Order clarifying that the Court’'s Order dated January 31, 2025,
staying the December 31, 2024 Notice requiring the Applicant to
dispose of its ostriches pursuant to subsection 48(1) of the Health of
Animals Act until a decision is rendered in the underlying application for
judicial review does not enjoin the Minister from exercising the Minister’s
authority to dispose of the ostriches under subsection 48(1) of the HAA,;

or

b) In the alternative, an Order abridging the timelines for the remaining
steps in the underlying application for judicial review to allow for an

expedited application hearing.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at the City of Vancouver, in the Province of British Columbia this 7th day of
February, 2025. 1 4

Aileen Jones
Paul Saunders
Counsel for the Respondent
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TO: Federal Court

AND Counsel for the Applicant
TO:
Cleveland Doan LLP
1321 Johnstone Road
White Rock, BC V4B 373
Per: Michael D. Carter
Email: michael@clevelanddoan.com



mailto:michael@clevelanddoan.com
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PART V- LIST OF AUTHORITIES

No Description

Caselaw

1. Alsaloussi v Canada (AG), 2020 FC 533

2. Canada v John Doe, 2019 FCA 8

3. Canada (Citizenship and Immigration) v Asphall, 2024 FC 911

4. Chanel S de R L v Lam Chan Kee Company Ltd, 2016 FC 987

Legislation

5. Federal Court Rules, SOR 98-106

0. Health of Animals Act, SC 1990, c 21



https://canlii.ca/t/j6wq4
https://canlii.ca/t/hwx7m
https://canlii.ca/t/k58rp
https://canlii.ca/t/gt78g
https://laws.justice.gc.ca/eng/regulations/SOR-98-106/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/h-3.3/FullText.html
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