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Court File No.: T-294-25 
 

FEDERAL COURT 
 
BETWEEN: 
 

UNIVERSAL OSTRICH FARMS INC. 
Applicant 

 
and 

 
CANADIAN FOOD INSPECTION AGENCY 

Respondent 
 

NOTICE OF MOTION 
 

TAKE NOTICE THAT the Attorney General of Canada, on behalf of the 

Canadian Food Inspection Agency, will make a motion to the Federal Court, as 

soon as the motion can be heard, at 701 West Georgia Street, Vancouver, BC 

or by videoconference as the Court directs. 

THE MOTION IS FOR: 

1. An Order clarifying that the Court’s Order dated January 31, 2025, staying 

the December 31, 2024 Notice requiring the Applicant to dispose of its 

ostriches pursuant to subsection 48(1) of the Health of Animals Act 

(“HAA”) until a decision is rendered in the underlying application for judicial 

review does not enjoin the Minister from exercising the Minister’s authority 

to dispose of the ostriches under subsection 48(1) of the HAA; or   

2. In the alternative, an Order abridging the timelines for the remaining steps 

in the underlying application for judicial review to allow for an expedited 

application hearing. 

THE GROUNDS FOR THE MOTION ARE: 

1. On December 31, 2024, the Canadian Food Inspection Agency (“CFIA”) 

received lab-confirmed results from dead bird samples confirming that 
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ostriches owned by Universal Ostrich Farms Inc. (“Universal”) had tested 

positive for a highly pathogenic strain of Avian Influenza.  

2. Avian Influenza can, and has, spread to people, causing serious illness 

and death. Birds, including ostriches, can be infected with Avian Influenza 

while showing few or no clinical signs of illness. Ostriches without clinical 

signs of infection can actively transmit the virus, shed the virus, and also 

facilitate potential mutation. Mutation is a serious concern because certain 

mutations can cause the virus to become more likely to infect other birds 

and mammals, including people.  

3. On December 31, 2024, CFIA provided notice to Universal that it was 

required to dispose of all ostriches located at 301 Langille Road, 

Edgewood, British Columbia, by February 1, 2025 (“Notice”), under 

section 48 of the HAA. The Notice constituted notice as required under 

subsection 48(3) of the HAA. Universal was informed that failure to comply 

with the Notice constituted an offence under section 66 of the HAA. 

4. On January 30, 2025, Universal filed a Notice of Application for judicial 

review, seeking an order quashing the December 31, 2024 Notice.  

5. Also on January 30, 2025, Universal filed a Notice of Motion seeking an 

interlocutory injunction staying the Notice. 

6. In its written and oral submissions, the respondent argued that the Minister 

has discretionary authority under subsection 48(1) of the HAA to either 

dispose of affected or contaminated animals, or to require their owners to 

do so. Therefore, even if the Court quashed the Notice requiring Universal 

to dispose of its herd, the Minister would retain the statutory authority to 

dispose of Universal’s herd.  

7. On January 31, 2025, this Court stayed the December 31, 2024 Notice 

requiring the applicant to dispose of its ostriches pursuant to subsection 
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48(1) of the HAA until a decision is rendered in the underlying application 

for judicial review. 

8. The Court’s Order does not address the Minister’s authority to dispose of 

the ostriches under subsection 48(1) of the HAA.  

Request for Clarification under Rule 397 

9. The respondent requests clarification of the Court’s January 31, 2025 

Order on an urgent basis to ensure it would not be acting contrary to the 

Court’s intention by the exercise of the Minister’s statutory authority to 

destroy the affected or contaminated ostriches to prevent the spread of 

highly pathogenic Avian Influenza. 

Alternative Relief: Expedited Hearing of the Judicial Review  

10. In the event the Court’s January 31, 2025 Order enjoins the Minister from 

disposing of Universal’s ostriches until the underlying application for 

judicial review is determined, or if the Court determines that the 

respondent’s request for clarification of the Order falls outside the scope of 

Rule 397, the respondent  seeks an Order abridging the timelines for the 

remaining steps in the underlying application for judicial review to allow for 

an expedited application hearing.  

11. The proceeding is urgent and it is in the public interest to expedite the 

proceedings. If the application for judicial review is ultimately dismissed, 

the delay in destroying Universal’s ostriches caused by the litigation will 

have posed additional risks to public health and safety. Further, if Canada 

does not follow the stamping out policy, it risks adverse impacts on 

producers and Canada’s trade relationships, including that trading partners 

could stop importing poultry and egg trade from Canada, not just from a 

particular zone or province. 
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12. Even if the application is ultimately successful, its timely resolution will 

provide certainty for the parties.  

13. Given the urgency of addressing the spread of highly pathogenic Avian 

Influenza, the respondent is prepared to move swiftly to file any supporting 

affidavits and the respondent’s record. The applicant has already served 

and filed supporting affidavits and any prejudice caused by having to serve 

and file any additional affidavits and the applicant’s record on an expedited 

timeline is outweighed by the significant public interest in having this matter 

resolved as quickly as possible.  

14. The respondent relies on the Federal Courts Act and the Rules, in 

particular Rules 3, 4, 8 and 397, in support of the relief sought in this 

motion. 

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of 

the motion: 

1. Affidavit of Kelly Quan affirmed February 7, 2025. 

 

February 07, 2025 

 __________________________________ 
ATTORNEY GENERAL OF CANADA 
Department of Justice Canada 
British Columbia Region 
National Litigation Sector 
900 – 840 Howe Street 
Vancouver, BC V6Z 2S9 
 
Per: Aileen Jones 
        Paul Saunders 
Tel: (604) 666-2061 
Fax: (604) 666-2760 
Email: aileen.jones@justice.gc.ca 
           paul.saunders@justice.gc.ca 
Counsel for the Respondent 
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TO:  The Registrar 
  Federal Court  
 
AND TO: Michael D. Carter 
  Cleveland Doan  
  Barristers and Solicitors 
  1321 Johnston Road  
  White Rock, BC V4B 2Z3  
 
  Counsel for the Applicant  

5 



Affidavit 1 of Kelly Quan
affirmed February 7. 2025

Court File Number: T-294-25

BETWEEN:

UNIVERSAL OSTRICH FARMS INC.

Applicant

and

CANADIAN FOOD INSPECTION AGENCY

Respondent

AFFIDAVIT#! OF KELLY QUAN

I, Kelly Quan, legal assistant with the Department of Justice, 900 - 840 Howe Street,

in the City of Vancouver in the province of British Columbia. AFFIRM THAT:

1. lam employed by the Department of Justice as a legal assistant and, as such, I
have personal knowledge of the facts and matters deposed in this Affidavit,

except where stated to be based on information and belief, and where so stated

I verily believe them to be true.

2. On January 30, 2025, the Applicant filed a notice of application for judicial

review of a notice issued by the Respondent, the Canadian Food Inspection

Agency, on December 31, 2024. requiring the Applicant to dispose of all
poultry and poultry carcasses pursuant to subsection 48(1) of the Health of

Animals Act. SC 1990, c 21 (the “Notice”). A copy of the notice of application
is attached as Exhibit “A”.
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3. Also on January 30, 2025, the Applicant served the Respondent with a notice
of motion for an interlocutory injunction and an order amending the

Requirements to Quarantine and/or Licence to Transport Animals or Things. A

copy of the Applicant's notice of motion is attached as Exhibit “B”.

4. On January 31, 2025, in response to the Applicant’s notice of motion, the

Respondent filed a respondent’s motion record, which contained:

a. the affidavit of Cathy Furness, affirmed January 30, 2025, a copy of

which is attached as Exhibit “C”; and

b. a memorandum of fact and law. a copy of which is attached as Exhibit

“D”.

5. Also on January 31, 2025, the Honourable Justice Battista issued an order

staying the Notice until a decision is rendered in the underlying application for

judicial review. This order is attached as Exhibit “E”.

7 
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6. I am informed by Kacey Jeong, legal assistant at the Department of Justice, that

on February 6. 2025, the Federal Court Registry provided the Department of

Justice with a copy of the audio recording of the January 31. 2025. hearing

before Justice Battista. 1 have listened to the audio recording and verily believe

that the document attached as Exhibit “F” is a true transcription of excerpts of

the audio recording.

AFFIRMED BEFORE me at the City of )
Vancouver, in the Province of British )
Columbia, this 7th day of February 2025. )

the Province of British Columbia )
)
)

ALICIA BLIMKIE )
Barrister & Solicitor )

Department of Justice
900 - 840 Howe Street ,

Vancouver, BC V6Z 2S9
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This is Exhibit “A” referred to in the

affidavit of Kelly Quan

affirmed before me at Vancouver. British Columbia

this 7th day of February 2025

ALICIA BLIMKIE
Barrister & Solicitor

Department of Justice
900 - 840 Howe Street

Vancouver, BC V6Z 2S9

9 
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FEDERAL COURT

UNIVERSAL OSTRICH FARMS INC.

Court

I D
I FEDERAL COURT t
L COUR FtDtRALE P
E O
D S

January 30. 2025 £
"ri- M... 30Janvier 2025

Svelbna Dobrota

APPLICANT

- and -

CANADIAN FOOD INSPECTION AGENCY

RESPONDENT

APPLICATION UNDER THE FEDERAL COURTS ACT,
R.S.C. 1985, C. F-7, S. 18.1

NOTICE OF APPLICATION

TO THE RESPONDENT:
A PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the applicant. The

relief claimed by the applicant appears below.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the
Judicial Administrator. Unless the Court orders otherwise, the place of hearing will be as
requested by the applicant. The applicant requests that this application be heard at
(place where Federal Court ordinarily sits).

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in
the application or to be served with any documents in the application, you or a solicitor
acting for you must file a notice of appearance in Form 305 prescribed by the Federal
Courts Rules and serve it on the applicant's solicitor or, if the applicant is self¬
represented, on the applicant, WITHIN 10 DAYS after being served with this notice of
application.

Copies of the Federal Courts Rules, information concerning the local offices of the
Court and other necessary information may be obtained on request to the Administrator
of this Court at Ottawa (telephone 613-992-4238) or at any local office.

1
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IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

January 30, 2025

Issued by: Original signed by Svetlana Dobrota

Address of local office:
BOX 10065
701 West Georgia Street,
Vancouver, BC V7Y 1B6

TO: CANADIAN FOOD INSPECTION AGENCY

Department of Justice Canada

Attention: Paul Saunders

900- 840 Howe Street
Vancouver, BC V6Z 2S9

AND TO: Minister of Justice and Attorney General of Canada

c/o Deputy Attorney General of Canada

Office of the Deputy Attorney General of Canada

284 Wellington Street

Ottawa, ON K1A 0H8

2
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Application

This is an application for judicial review in respect of:

1. A notice issued by the Canadian Food Inspection Agency (“CFIA") dated
December 31, 2024, requiring the Applicant, Universal Ostrich Farms Inc. to
dispose of all poultry and poultry carcasses along with other material approved
by the CFIA disposal crew from the UOF’s premises, pursuant to s.48(1) of the
Health of Animals Act, by February 1, 2025.

The Applicant makes an application for:

1. An order of certiorari to quash the decision of the Canadian Food Inspection
Agency (“CFIA”) dated December 31, 2024, requiring the Applicant to dispose of
its animals or things by February 1, 2025 (the “December Decision”); and

2. Costs.

The grounds for the application are:
1. The Applicant relies on the following statutes and statutory provisions:

i. Federal Courts Act (R.S.C., 1985, c. F-7) s.18.1;

ii. Federal Courts Rules (SOR/98-106) part 5;

iii. Health of Animals Act (S.C. 1990, c. 21) s. 48;

iv. Animal Health Act (SBC 2014, c. 16); and

v. The Canadian Charter of Rights and Freedoms

Universal Ostrich Farms Inc, and the December Decision

2. UOF raises ostriches on a 58 acre parcel of land located about 10 kilometres
outside of Edgewood, British Columbia (the “Property”).

3. The principals of UOF are Karen Espersen (“Ms. Espersen") and David Bilinsky
(“Mr. Bilinsky”).

4. Ms. Espersen and Mr. Bilinsky have been raising ostriches since the early
1990s.

5. Mr. Bilinsky, who has training in genetics, entered the ostrich industry in 1993
with Dr. Robert Church, who was a pioneer of molecular genetics and embryo
transfer technology at the University of Calgary.

3
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6. They started a company that began importing specially selected, large ostriches
from Africa. They grew the company into the largest ostrich farm in Canada and
it became the leading producer of large body ostriches.

7. Ostriches are different from other “poultry" in that, amongst other things, they:

i. are flightless;

ii. have red meat;

iii. weigh up to 350 pounds;

iv. measure up to 12 feet in height;

v. run up to 70km/hour;

vi. live up to 75 years of age;

viL take about three and a half years for ostrich hens to become good
breeders;

viii. have a robust immune system; and

ix. have a high, individual economic value.

8. Ms. Espersen began working with Mr. Bilinsky in 1995 and UOF was formed in
the early 2000s.

9. Together they spent the next 32 years selectively breeding the ostriches and
improving the genetics to create a large, healthy bloodline of ostrich.

10. When the Covid 19 pandemic began in March 2020 it essentially shut down
UOF’s business.

11. Mr. Bilinsky and Ms. Espersen then became involved in scientific research that
was being conducted on antibodies appearing in ostrich eggs.

12. Ostrich eggs are uniquely suited for developing antibodies because the yolks
are large and a high concentration of antibodies appears in the yolks after an
immune reaction occurs.

13. UOF then began working with a company that was developing protocols to
produce antibodies for Covid 19. From there the scientific research led to
developing many other opportunities for utilizing antibodies in the egg yolks.

14. UOF also began working closely with Dr. Tsukamoto and a group of researchers
from Kyoto Prefecture University in Japan. This research was directed towards

4
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producing and extracting IgY (immune globin yolk) antibodies from the UOF
ostrich eggs.

15. From there UOF began a venture with Struthio Bio Science Inc. and entered into
an agreement to provide Struthio with ostrich eggs, which would then be used to
extract antibodies.

16. Since 2020 UOF has been entirely dedicated to the production of antibodies
with its ostrich herd. It is not a commercial poultry facility and it does not
produce any ostrich meat or eggs for human consumption.

17. UOF had approximately 450 ostriches as of early December, 2024.

18. In mid-December, 2024 some of UOF's ostriches were showing signs of illness,
and then some began to die.

19. On December 30, 2024 CFIA tested two dead ostriches with swab samples and
took them for analysis.

20. On December 31, 2024 CFIA issued a quarantine order, and later advised UOF
that the test was positive for H5N1 Avian Influenza.

21. On January 2, 2025 CFIA issued the December Decision, which was dated
December 31, 2024.

22. Vaccinations were available for the UOF ostriches but CFIA would not permit
UOF to treat or test the ostriches.

23. On January 2, 2025 a CFIA representative told UOF that, based on the
information CFIA had gathered, the UOF ostriches fall into the “birds classified
as having rare and valuable genetics", which provided an exemption from the
December Decision.

24. The CFIA representative told UOF to send documents regarding their
cooperation with Dr. Tsukamoto, which UOF did.

25. On January 10, 2025 CFIA denied the exemption saying the exemption requires
a “significant burden of proof’ and “robust processes must be in place".

26. CFIA had not disclosed to UOF the test or burden of proof. Instead, UOF
thought CFIA had already placed the ostriches in the “bird classified as having
rare and valuable genetics category”.

27. If CFIA had told UOF about the “significant burden of proof then it would have
changed UOF’s approach to the exemption process.

5
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28. Ostriches have robust immune systems, and by mid-January 2025 the herd had
recovered from the illness.

29. Although 69 ostriches died, the last ostrich to die from H5N1 type symptoms
was on January 15, 2025.

30. A term of the quarantine order prohibits UOF from testing or treating the
ostriches. However, based on expert opinions obtained, it is highly likely the
ostriches have reached herd immunity, and it is extremely unlikely they would be
shedding the virus to each other, or people, birds, and other animals.

31. In fact, the opinion suggests it is safer to keep the ostriches with herd immunity,
rather than killing them and bringing in ostriches without the immunity.

32. There are approximately 390 ostriches that are now healthy, but the December
Decision mandates that they be killed.

CFIA Breached the Principles of Natural Justice and Procedural Fairness

33. On January 2, 2025, the CFIA case officer advised the UOF that its ostriches fell
into the “birds classified as having rare and valuable genetics” category and
outlined a brief list of documents that UOF would need to provide to CFIA for the
purposes of completing the “exemption from depopulation” process. UOF
provided the CFIA with the requested documentation within a matter of days.

34. In its decision letter dated January 10, 2025, CFIA advised that UOF’s request
for an exemption to depopulation of its ostriches based on them having "rare
and valuable poultry genetics" was denied (the “Exemption Decision”).

35. The CFIA failed to observe procedural fairness in making its Exemption
Decision.

36. Administrative decision-makers, generally, must also observe procedural
fairness in the implementation of statutes (Brown v. Canada (Citizenship and
Immigration), 2020 FCA 130 at para 138.).

37. Where a decision involves the potential for significant impact or harm on the
party whose conduct is at issue, greater procedural protection is required
(Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65
(CanLII), [2019] 4 SCR 653, at para 133).

38. The CFIA’s Exemption Decision and December Decision will result in significant
financial harm to UOF and its employees, as well as have a significant negative
impact on UOF’s ongoing research collaborations and on bio-medical research
advancements that specialize in HPAI, IgY antibody, and ostrich research.

6
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39. A decision-maker should consider the following factors to ensure procedural
fairness, summarized in Canada (Attorney General) v. Mavi, 2011 SCC 30,
[2011] 2 S.C.R. 504 at paragraph 42:

i. the nature of the decision being made and the process followed in making
it;

ii. the nature of the statutory scheme and the 'terms of the statute pursuant
to which the body operates;

iii. the importance of the decision to the individual or individuals affected;

iv. the legitimate expectations of the person challenging the decision; and

v. the choices of procedure made by the agency itself, particularly when the
statute leaves to the decision-maker the ability to choose its own
procedures, or when the agency has an expertise in determining what
procedures are appropriate in the circumstances.

40. The simple overarching requirement in administrative decision-making is
fairness (Mavi, 2011 SCC 30 at para 42).

41. A party’s legitimate expectation is a further aspect to procedural fairness, which
is engaged where a decision-maker makes representations that a certain
procedure will be followed, or a certain outcome will result. Where that occurs, a
party may seek review where that procedure was not followed, or where the
expected outcome did not result.

42. The CFIA made representations in its January 2, 2025 email to UOF that a
certain procedure would be followed to substantiate that UOF's ostriches fall into
the “birds classified as having rare and valuable genetics” category (the “Rare
and Valuable Category”), and as a result they may be exempt from stamping-out
based on qualifying under that category. CFIA gave UOF a legitimate
expectation with respect to the procedure and result.

43. The CFIA led UOF to believe that CFIA had a formal procedure in place that it
would follow in making its decision with respect to whether UOF's ostriches
qualified under the Rare and Valuable Category.

44. The CFIA led UOF to believe that because its ostriches qualified under the Rare
and Valuable Category, they would be exempt from stamping-out.

45. Despite making these representations and advising UOF what documents it
must provide to the CFIA, the CFIA failed to follow its own procedure, and
rejected the exemption request.

7
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46. CFIA breached the rules of procedural fairness by failing to notify UOF of the
requirements that it would need to meet in order to qualify under the Rare and
Valuable Category, and it failed to outline the procedure that would be followed
in making the decision with respect to the exemption.

CFIA Failed to Follow its Own Policy of "Transparent and Open by Design”.

47. The CFIA published an Open and Transparent Agency Policy (the “Policy”). In
its Policy statement, CFIA claims that one of its guiding principles is being “open
by design”, and its commitment to offering stakeholders and CFIA staff with
clear, plain language explanations and a commitment to “transparent decision
making” and “accessible and timely information".

48. Under the Policy, requirement 7.2 states that “information must be released in a
timely manner that allows users to derive maximum benefit from them for
decision-making purposes”.

49. Despite committing to offering stakeholders with transparent decision making,
the CFIA has failed to follow its own Policy by failing to publish the requirements
its stakeholders would need to meet to qualify under the Rare and Valuable
Category and failing to publish the internal decision-making process CFIA
follows in making its stamping-out exemption decisions.

50. CFIA also failed to follow its own Policy by failing to communicate its
“transparent decision making" process to UOF in making its Exemption
Decision.

51. In making its Exemption Decision, CFIA was neither open by design,
transparent, nor accessible. Its decision making process, and the requirements
that must be met in order for a stakeholder’s animals to qualify under the Rare
and Valuable Category are unclear, inaccessible, and incomprehensible.

The December Decision was Unreasonable

52. The World Organisation for Animal Health (WOAH) is the international standard¬
setting organization for the safe trade in animals and animal products under the
SPS Agreement of the World Trade Organization. This agreement allows
member countries, including Canada, to adopt their measures necessary to
protect human, animal, and plant life and health, provided these measures are
not applied in a discriminatory manner or as a disguised restriction on
international trade.

8
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53. The CFIA is Canada's national animal health authority and the lead authority for
the prevention, detection, response and management of reportable diseases in
domestic mammals and poultry in Canada.

54. The WOAH standards influence the CFIA's regulations and practices, ensuring
that Canadian measures align with international standards to facilitate safe trade
and protect animal health.

55. The CFIA is the liaison with the WOAH. Through its legislative authority under
the Health of Animals Act, the CFIA implements WOAH’s standards to manage
the importation and health of animals in Canada.

56. The Applicant relies on the following standards published by WOAH:

i. The World Organisation for Animal Health Terrestrial Animal Health Code
(2024) (the “WOAH Health Code"); and

ii. The World Organisation for Animal Health Manual of Diagnostic Tests and
Vaccines for Terrestrial Animals (the “WOAH Manual”).

57. In Article 10.4.1 of the WOAH Health Code, WOAH acknowledges that the use
of vaccination against the high pathogenicity avian influenza virus (“HPAI") may
be recommended under specific conditions.

58. In the glossary of the WOAH Health Code, vaccination is defined as the
administration of a vaccine, in accordance with the manufacturer's instructions
and the Terrestrial Manual (the WOAH Manual), when relevant, with the
intention of inducing immunity in an animal or group of animals against one or
more pathogenic agents.

59. In the WOAH Manual, WOAH states that vaccination against HPAI has
previously been used during outbreaks in Mexico, Pakistan, and Hong Kong.
Additional countries have also implemented emergency and/or preventative
vaccination programs for HPAI control, including several European Union
countries, which have permitted preventative vaccination to be used against
HPAI for outdoor poultry and zoo birds in the 2000s.

60. The WOAH Manual states that experimental work for HPAI has shown that
potent and properly administered vaccines increase resistance to, or prevent
infection, protect against clinical signs and mortality, prevent drops in egg
production, reduce virus shedding from respiratory and intestinal tracts, protect
from diverse field viruses within the same haemagglutinin subtype, protect from
low and high challenge exposure, and reduce excretion and thus prevent
contact transmission of challenge virus.

9
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61. The CFIA, on the Government of Canada's webpage, also acknowledges that
vaccination has and can be used as an effective tool to fight against HPAI. CFIA
states that vaccination has been used in various poultry species, and its
effectiveness in preventing clinical signs and mortality is well documented.

62. CFIA has even formed the Highly Pathogenic Avian Influenza Vaccination Task
Force in June 2023 to study the development and implementation of an HPAI
vaccination program in Canada, recognizing vaccination as a viable means of
fighting against HPAI.

63. Despite being presented with an optimal opportunity to utilize the vaccination
alternative and order UOF to vaccinate its ostriches against HPAI, the CFIA
acted unreasonably by failing to consider vaccination as an option and instead
resorting to the ill-suited method of stamping-out the herd.

64. Under s.48(2) of the Health of Animals Act the Minister of Agriculture and Agri¬
Food (the Minister) may treat any animal or thing described in subsection (1), or
require its owner or the person having the possession, care or control of it to
treat it or to have it treated, where the Minister considers that the treatment will
be effective in eliminating or preventing the spread of the disease or toxic
substance.

65. The Minister has the discretion to order the UOF to treat its ostriches against
HPAI rather than to impose a stamping-out order. The CFIA acted unreasonably
by failing to exercise this discretion and failing to consider treatment as an
alternative to stamping-out the ostriches.

66. “Stamping out” the UOF ostriches does not adequately address CFIA’s
concerns of the HPAI infecting humans, domestic animals and wildlife.

67. Dr. Pelech states that it is extremely unlikely that the ostriches would be
shedding the virus to each other or to humans, other birds, and animals. The
longer the ostriches remain healthy, the lower the risk is of potential
transmission of HPAI.

68. By stamping-out the UOF’s ostriches and bringing in naive ostriches (that have
had no previous exposure to HPAI and thus may not have the naturally acquired
immunity) it would simply re-create a geographical location for potential
transmission of HPAI virus via the wild birds that visit the UOF property.

69. Once the ostriches achieve natural immunity to HPAI, the flock may actually
offer some protection to wild birds from future infection of HPAI. Wild birds that
come onto the UOF property would be less likely to visit neighbouring sites and

io
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infect the birds or other animals located there, which may be naive to HPAI and
thus vulnerable to getting sick and further propagating the spread of the
disease.

70. The CFIA’s decision to impose stamping-out of the UOF’s ostriches fails to
adequately address the CFIA’s main concern of HPAI transmission to humans,
domestic animals, and wildlife. Instead, stamping-out may further propagate this
disease, whereas keeping the UOF’s ostriches alive, with the appropriate CFIA
restrictions in place, would assist in fighting against the spread of HPAI.

The December Decision Interferes with Provincial Jurisdiction

71. Provinces have significant jurisdiction over health, including property and civil
rights, as well as some jurisdiction over animal genetic development and animal
labs.

72. The UOF’s ostriches do not serve as food and they are not bred for human
consumption of any kind. Nor are they a threat to the human, avian, or wildlife
population.

73. The UOF operates as a farm and genetic laboratory for the purposes of
producing immunoglobulin yolk known as IgY antibodies (the “Antibodies”),
meant to advance genetic development and is thus primarily subject to the
provincial authority.

74. The UOF’s property and its research are subject to British Columbia’s Animal
Health Act.

75. Despite the UOF’s operations being subject to the provincial authority, an
inspector under the Animal Health Act has not been offered an opportunity to
attend the UOF property and to conduct an inspection of its premises and
laboratories, pursuant to Part 4 and s. 24 and s.26 of the Animal Health Act.

76. Studying the affected ostriches provides the Province of British Columbia with
an important opportunity to study immunity to H5H1 and protect the interests of
British Columbians. The provincial authority should be afforded an opportunity to
inspect UOF and to issue an order based on its findings.

77. This matter presents a division of powers issue, and a constitutional challenge
pending the determination of the jurisdiction of the CFIA.

The December Decision Violates UOF’s Charter Rights

78. Under the statutory Canadian Bill of Rights, everyone has the right to property.

11
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79. The ostriches, which are the subject of the December Decision, are considered
UOF’s property.

80. By imposing a stamping-out order on the UOF’s ostriches, rather than
considering other viable, and scientifically-proven, alternatives to addressing the
HPAI concern, CFIA is wrongfully infringing on UOF’s right to use and enjoy its
property.

This application will be supported by the following material:

1. Affidavit of David Dilinski sworn January 29, 2025;
2. Affidavit of Karen Espersen sworn January 29, 2025;
3. Affidavit of Dr. Steve Pelech sworn January 30, 2025.
4. Affidavit of Katrina Jones sworn January 30, 2025

Signature of solicitor
MICHAEL D. CARTER
1321 Johnston Road
White Rock, BC V4B 3Z3
Telephone: 604-536-5002
Fax: 604-536-5007

Email: michael@clevelanddoan.com

I HEREBY CERTIFY that the above document
is a true copy of the original issued out of
the Court on 30-JAN-2025

Dated 30-JAN-2025

<r"7 — Svetlana Dobrota
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This is Exhibit “B” referred to in the

affidavit of Kelly Quan

affirmed before me at Vancouver, British Columbia

this 7th day of February 2025

ALICIA BLIMKIE
Barrister & Solicitor

Department of Justice
900 - 840 Howe Street

Vancouver, BC V6Z 2S9
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ACTION

FEDERAL COURT

BETWEEN:

UNIVERSAL OSTRICH FARMS LTD.
APPLICANT

AND

CANADIAN FOOD INSPECTION AGENCY
RESPONDENT

NOTICE OF MOTION

TAKE NOTICE THAT Universal Ostrich Farms Ltd. will make a motion to the
Federal Court on Friday, January 31, 2025, at 9:30 A.M. or as soon thereafter as
the motion can be heard, at 701 West Georgia Street, Vancouver, BC.

TAKE NOTICE THAT Universal Ostrich Farms Ltd. will make a motion to the
Federal Court under rule 361 of the Federal Courts Rules

THE MOTION IS FOR the following:

1. An interlocutory injunction staying the Notice to Dispose of Animals or Things
issued by the Canadian Food Inspection Agency (“CFIA") on December 31,
2024 (the “Cull Order”); and

2. An order amending the Requirements to Quarantine and/or Licence to Transport
Animals or Things (the “Quarantine Order”) issued by the CFIA to allow testing
of animals pursuant to protocols that comply with CFIA’s requirements.

THE GROUNDS FOR THE MOTION ARE
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1. Universal Ostrich Farms Inc. (“UOF”) applies pursuant to Sections 18(1), 18.2
and 44 of the Federal Court Act, and Rule 361 of the Federal Court Rules to
stay the Cull Order to allow the Application for Judicial Review to be heard.

Background

2. UOF raises ostriches on a 58 acre parcel of land located about 10 kilometres
outside of Edgewood, British Columbia (the ''Property").

3. The principals of UOF are Karen Espersen (“Ms. Espersen") and David Bilinsky
("Mr. Bilinsky”).

4. Ms. Espersen and Mr. Bilinsky have been raising ostriches since the early
1990s.

5. Mr. Bilinsky, who has training in genetics, entered the ostrich industry in 1993
with Dr. Robert Church, who was a pioneer of molecular genetics and embryo
transfer technology at the University of Calgary.

6. They started a company that began importing specially selected, large
ostriches from Africa. They grew the company into the largest ostrich farm in
Canada and it became the leading producer of large body ostriches.

7. Ms. Espersen began working with Mr. Bilinsky in 1995 and UOF was formed in
the early 2000s.

8. Together they spent the next 32 years selectively breeding the ostriches and
improving the genetics to create a large, healthy bloodline of ostrich.

9. When the Covid 19 pandemic began in March 2020 it essentially shut down
UOF’s business.

10. Mr. Bilinsky and Ms. Espersen then became involved in scientific research that
was being conducted on antibodies appearing in ostrich eggs.

11. Ostrich eggs are uniquely suited for developing antibodies because the yolks
are large and a high concentration of antibodies appears in the yolks after an
immune reaction occurs.

12. UOF then began working with a company that was developing protocols to
produce antibodies for Covid 19. From there the scientific research led to
developing many other opportunities for utilizing antibodies in the egg yolks.

13. UOF also began working closely with Dr. Tsukamoto and a group of
researchers from Kyoto Prefecture University in Japan. This research was
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directed towards producing and extracting IgY (immune globin yolk) antibodies
from the UOF ostrich eggs.

14. From there UOF began a venture with Struthio Bio Science Inc. and entered
into an agreement to provide Struthio with ostrich eggs, which would then be
used to extract antibodies.

15. Since 2020 UOF has been entirely dedicated to the production of antibodies
with its ostrich herd. It is not a commercial poultry facility and it does not
produce any ostrich meat or eggs for human consumption.

16. UOF had approximately 450 ostriches as of early December, 2024.

17. In mid-December, 2024 some of UOF’s ostriches were showing signs of illness,
and then some began to die.

18. On December 30, 2024 CFIA tested two dead ostriches with swab samples and
took them for analysis.

19. On December 31, 2024 CFIA issued the Quarantine Order, and later advised
UOF that the test was positive for H5N1 Avian Influenza.

20. On January 2, 2025 CFIA issued the Cull Order.

21. On January 2, 2025 a CFIA representative told UOF that, based on the
information CFIA had gathered, the UOF ostriches fall into the “birds classified
as having rare and valuable genetics”, which provided an exemption from the
Cull Order.

22. The CFIA representative told UOF to send documents regarding their
cooperation with Dr. Tsukamoto, which UOF did.

23. On January 10, 2025 CFIA denied the exemption saying the exemption
requires a “significant burden of proof’ and “robust processes must be in place”.

24. CFIA had not disclosed to UOF the test or burden of proof. Instead, UOF
thought CFIA had already placed the ostriches in the “bird classified as having
rare and valuable genetics category”.

25. If CFIA had told UOF about the “significant burden of proof’ then it would have
changed UOF’s approach to the exemption process.

26. Ostriches have robust immune systems, and by mid-January 2025 the herd had
recovered from the illness.
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27. Although 69 ostriches died, the last ostrich to die from H5N1 type symptoms
was on January 15, 2025.

28. A term of the Quarantine Order prohibits UOF from testing or treating the
ostriches. However, based on expert opinions obtained, it is highly likely the
ostriches have reached herd immunity, and it is extremely unlikely they would
be shedding the virus to each other, or people, birds, and other animals.

29. In fact, the opinion suggests it is safer to keep the ostriches with herd immunity,
rather than killing them and bringing in ostriches without the immunity.

30. There are approximately 390 ostriches that are now healthy, but the Cull Order
mandates that they be killed by February 1, 2025.

Injunction Staying Enforcement of the Cull Order

31. The test for an interlocutory injunction is well know and has three parts:

a. Is there a serious question to be tried?

b. Has the applicant demonstrated that it will suffer irreparable harm if the
injunction is not granted?

c. Where does the balance of convenience lie as between the parties.

JR-MacDonald Inc. V. Canada (Attorney General), [1994] 1 SCR 311
("MacDonald")

32. An injunction and a stay of proceedings are remedies of the same nature and
have the same test, Toth v. Canada (Minister of Employment & Immigration),
[1988] F.C.J. No. 587.

Serious Issue to be Tried

33. In order to satisfy this element of the test a judge must merely be satisfied that
the issues to be tried are not vexatious or frivolous. It is a low threshold,
MacDonald at paras 54 and 55.

34. There are a number of serious issues to be tried in the Application for Judicial
Review.

Breach of Natural Justice

35. The first serious issue to be tried is that CFIA breached the principles of natural
justice by failing to provide UOF with procedural fairness in applying for the
Tare and valuable genetics" exemption to the Cull Order.
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36. On January 2, 2025, the CFIA case officer advised the UOF that its ostriches
fell into the “birds classified as having rare and valuable genetics” category and
outlined a brief list of documents that UOF would need to provide to CFIA for
the purposes of completing the “exemption from depopulation” process. UOF
provided the CFIA with the requested documentation.

37. In its decision letter dated January 10, 2025, CFIA advised that UOF’s request
for an exemption to depopulation of its ostriches based on them having “rare
and valuable poultry genetics” was denied (the “Exemption Decision”).

38. In that letter the CFIA said the exemption requires a “significant burden of
proof’ and “robust processes must be in place”.

39. CFIA had not disclosed to UOF the test or burden of proof. Instead, UOF
thought CFIA had already placed the ostriches in the “bird classified as having
rare and valuable genetics category”.

40. If CFIA had told UOF about the “significant burden of proof’ then it would have
changed UOF’s approach to the exemption process.

41. The CFIA failed to observe procedural fairness in making its Exemption
Decision.

42. Procedural fairness is subject to the “correctness” standard of review.

43. Administrative decision-makers, generally, must also observe procedural
fairness in the implementation of statutes (Brown v. Canada (Citizenship and
Immigration), 2020 FCA 130 at para 138.).

44. Where a decision involves the potential for significant impact or harm on the
party whose conduct is at issue, greater procedural protection is required
(Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65
(CanLII), [2019] 4 SCR 653, at para 133).

45. The CFIA’s Exemption Decision and December Decision will result in significant
financial harm to UOF and its employees, as well as have a significant negative
impact on UOF’s ongoing research collaborations and on bio-medical research
advancements that specialize in HPAI, IgY antibody, and ostrich research.

46. The simple overarching requirement in administrative decision-making is
fairness (Mavi, 2011 SCC 30 at para 42).

47. A party’s legitimate expectation is a further aspect to procedural fairness, which
is engaged where a decision-maker makes representations that a certain
procedure will be followed, or a certain outcome will result. Where that occurs,

27 



023

a party may seek review where that procedure was not followed, or where the
expected outcome did not result.

48. The CFIA made representations in its January 2, 2025 email to UOF that a
certain procedure would be followed to substantiate that UOF’s ostriches fall
into the “birds classified as having rare and valuable genetics” category (the
“Rare and Valuable Category”), and as a result they may be exempt from
“stamping-out” based on qualifying under that category. CFIA gave UOF a
legitimate expectation with respect to the procedure and result.

49. The CFIA led UOF to believe that CFIA had a formal procedure in place that it
would follow in making its decision with respect to whether UOF’s ostriches
qualified under the Rare and Valuable Category.

50. The CFIA led UOF to believe that because its ostriches qualified under the
Rare and Valuable Category, they would be exempt from “stamping-out".

51. CFIA breached the rules of procedural fairness by failing to notify UOF of the
requirements that it would need to meet in order to qualify under the Rare and
Valuable Category, and it failed to outline the procedure that would be followed
in making the decision with respect to the exemption.

Lack of Transparency

52. The second serious issue to be tried is that CFIA did not follow its own policy of
being “transparent and open by design”.

53. The CFIA published an Open and Transparent Agency Policy (the "Policy”). In
its Policy statement, CFIA claims that one of its guiding principles is being
“open by design”, and its commitment to offering stakeholders and CFIA staff
with clear, plain language explanations and a commitment to "transparent
decision making" and “accessible and timely information”.

54. Under the Policy, requirement 7.2 states that “information must be released in a
timely manner that allows users to derive maximum benefit from them for
decision-making purposes”.

55. Despite committing to offering stakeholders with transparent decision making,
the CFIA has failed to follow its own Policy by failing to publish the
requirements its stakeholders would need to meet to qualify under the Rare and
Valuable Category, and by failing to publish the internal decision-making
process CFIA follows in making its “stamping-out" exemption decisions.
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56. CFIA also failed to follow its own Policy by failing to communicate its
“transparent decision making" process to UOF in making its Exemption
Decision.

57. In making its Exemption Decision, CFIA was neither open by design,
transparent, nor accessible. Its decision making process, and the requirements
that must be met in order for a stakeholder’s animals to qualify under the Rare
and Valuable Category are unclear, inaccessible, and incomprehensible.

Lack of Reasonableness

58. The third serious issue to be tried is that CFIA acted unreasonably by requiring
the ostriches be destroyed (ie, “stamping out”), without considering the
characteristics of ostriches, the value of the research potential, and the
alternatives to “stamping out" provided by the World Organization of Animal
Health (“WOAH”).

59. WOAH is the international standard-setting organization for the safe trade in
animals and animal products under the SPS Agreement of the World Trade
Organization. This agreement allows member countries, including Canada, to
adopt their measures necessary to protect human, animal, and plant life and
health, provided these measures are not applied in a discriminatory manner or
as a disguised restriction on international trade.

60. The WOAH standards influence the CFIA's regulations and practices, ensuring
that Canadian measures align with international standards to facilitate safe
trade and protect animal health.

61. The CFIA is the liaison with the WOAH. Through its legislative authority under
the Health of Animals Act, the CFIA implements WOAH’s standards to manage
the importation and health of animals in Canada.

62. In Article 10.4.1 of the WOAH Health Code, WOAH acknowledges that the use
of vaccination against the high pathogenicity avian influenza virus (“HPAI”) may
be recommended under specific conditions.

63. In the glossary of the WOAH Health Code, vaccination is defined as the
administration of a vaccine, in accordance with the manufacturer's instructions
and the Terrestrial Manual (the WOAH Manual), when relevant, with the
intention of inducing immunity in an animal or group of animals against one or
more pathogenic agents.

64. In the WOAH Manual, WOAH states that vaccination against HPAI has
previously been used during outbreaks in Mexico, Pakistan, and Hong Kong
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Additional countries have also implemented emergency and/or preventative
vaccination programs for HPAI control, including several European Union
countries, which have permitted preventative vaccination to be used against
HPAI for outdoor poultry and zoo birds in the 2000s.

65. The WOAH Manual states that experimental work for HPAI has shown that
potent and properly administered vaccines increase resistance to, or prevent
infection, protect against clinical signs and mortality, prevent drops in egg
production, reduce virus shedding from respiratory and intestinal tracts, protect
from diverse field viruses within the same haemagglutinin subtype, protect from
low and high challenge exposure, and reduce excretion and thus prevent
contact transmission of challenge virus.

66. The CFIA, on the Government of Canada’s webpage, also acknowledges that
vaccination has and can be used as an effective tool to fight against HPAI.
CFIA states that vaccination has been used in various poultry species, and its
effectiveness in preventing clinical signs and mortality is well documented.

67. CFIA has even formed the Highly Pathogenic Avian Influenza Vaccination Task
Force in June 2023 to study the development and implementation of an HPAI
vaccination program in Canada, recognizing vaccination as a viable means of
fighting against HPAI.

68. Despite being presented with an optimal opportunity to utilize the vaccination
alternative, and order UOF to vaccinate its ostriches against HPAI, the CFIA
acted unreasonably by failing to consider vaccination as an option, and,
instead, resorted to the ill-suited method of “stamping-out” the herd.

69. Under s.48(2) of the Health of Animals Act the Minister of Agriculture and Agri¬
Food (the Minister) may treat any animal or thing described in subsection (1), or
require its owner or the person having the possession, care, or control of it, to
treat it or to have it treated, where the Minister considers that the treatment will
be effective in eliminating or preventing the spread of the disease or toxic
substance.

70. The Minister has the discretion to order the UOF to treat its ostriches against
HPAI rather than to impose a “stamping-out” order. The CFIA acted
unreasonably by failing to exercise this discretion, and by failing to consider
treatment as an alternative to “stamping-out” the ostriches.

Provincial Authority
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71. The fourth serious issue to be tried is whether the provincial authority should be
afforded an opportunity to inspect UOF and issue an order based on its finding.

72. Provinces have significant jurisdiction over health, including property and civil
rights, as well as some jurisdiction over animal genetic development and animal
labs.

73. The UOF’s ostriches do not serve as food and they are not bred for human
consumption of any kind. Nor are they a threat to the human, avian, or wildlife
population.

74. The UOF operates as a farm and genetic laboratory for the purposes of
producing immunoglobulin yolk known as IgY antibodies (the “Antibodies’’),
meant to advance genetic development, and is, thus, primarily subject to
provincial authority.

75. The UOF’s property and its research is subject to the Animal Health Act of
British Columbia.

76. Despite the UOF’s operations being subject to the provincial authority, an
inspector under the Animal Health Act has not been offered an opportunity to
attend the UOF property, and to conduct an inspection of its premises and
laboratories, pursuant to Part 4 and s. 24 and s.26 of the Animal Health Act.

77. The provincial authority should be afforded an opportunity to inspect UOF and
to issue an order based on its findings.

78. This matter presents a division of powers issue, and a constitutional challenge
pending the determination of the jurisdiction of the CFIA.

Charter Violation

79. The final serious issue to be tried is whether CFIA has violated UOF’s Charter
rights by unreasonably ordering the destruction of UOF’s property, including
ostriches and ostrich eggs that were not affected by the illness.

Irreparable Harm

80. “Irreparable” refers to the nature of the harm suffered. A harm is “irreparable” if
it cannot be quantified in monetary terms, cannot be cured, or would be difficult
to compensate in damages.

81. Examples of irreparable harm include being put out of business, suffering a
permanent market loss or irrevocable damages to a business’ reputation, or a
permanent loss of natural resources, MacDonald at para 64.
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82. An applicant need only demonstrate that it may suffer irreparable harm
because there is doubt that damages would provide an adequate remedy,
should it succeed at trial. Clear proof of irreparable harm is not required, British
Columbia (Attorney General) v. Wale (1986), 9 B.C.L.R. (2d) 333 (CA), affd
[1991] 1 S.C.R. 62 ("Wale") at paras 47 and 50, Winking Judge Pub Ltd. v.
Donnelly Hospitality, 2019 BCSC 336 at para 52.

83. In the case at hand, UOF will suffer irreparable harm if the ostriches are killed.

84. First, UOF will not be able to replace the ostriches. Mr. Bilinsky and Ms.
Espersen have spent the last 32 years improving the genetics of this particular
herd. The herd with the same level of genetics is irreplaceable.

85.Not only is the herd with the same level of genetics irreplaceable, but there is no
way to replace it at all. UOF is the largest ostrich producer in Canada, there are
not many others, and it would be nearly impossible to purchase 400 ostriches in
Canada.

86.Losing UOF as a producer will have an impact on the ostrich industry as a
whole.

87.As well, due to the importing and exporting restrictions that are now in place, it is
very difficult to import ostriches from abroad.

88.Second, the financial impact of killing the ostriches will cause UOF to go out of
business. Under the compensation regime of the Health of Animals Act, the
maximum compensation for an ostrich is $3,000. However, the cost to purchase
an ostrich is $7,500.

89.If UOF was able to purchase ostriches to replace the herd they would be
yearlings. It would then take about two years before the hens start producing
eggs. Until the hens start laying eggs UOF would not be able to generate
income.

90.UOF also has a contractual obligation to supply ostrich eggs to Struthio, and
there are several hundred thousands of dollars of potential liability for UOF if the
herd is killed.

91.If the ostriches are killed, then UOF will not be able to survive the financial
impact of these factors and will go out of business.

92.Third, killing the ostriches will cause irreparable harm because it will extinguish
any ability to research the effect of these particular ostriches’ natural immunity to
H5N1.
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93. Dr. Steven Pelech has opined that the UOF ostriches represent an important
potential research model for, amongst other things, testing how long and
effective herd immunity to H5N1 can last, Affidavit #1 of Dr. Steven Pelech.

94. Dr. Pelech also said that “testing egg yolks from an ostrich hen for the presence
of antibodies against a virus like H5N1 would be an ideal method to evaluate
natural immunity from a previous infection or immunity that may be produced
using a vaccine”, Affidavit #1ofDr. Steven Pelech.

95. Irreparable harm will also be established if the underlying Application for
Judicial Review is rendered moot, which is what would occur in this case, De
Medeiros v. Canada (Minister of Employment & Immigration) [1994] F.C.J.No
11.

96. Finally, in the Application for Judicial Review, UOF has asserted that its Charter
rights have been violated. An assessment of irreparable harm involving Charter
rights should keep in mind that damages are not the primary remedy for a
Charter violation, MacDonald at para 65.

Balance of Convenience

97. In the balance of convenience assessment, the question is which of the two
parties will suffer greater harm from the granting or refusal of the injunction,
pending a decision on the merits, MacDonald at para 67.

98. If the injunction is not granted UOF will go out of business and the unique
opportunity to study natural immunity will be lost, both for the biomedical
research field and CFIA’s own Highly Pathogenic Avian Influenza Vaccination
Task Force. Damages would be an inadequate remedy.

99. On the other hand, there is very little risk or prejudice if the injunction is
granted. It has been six weeks since the ostriches first showed signed of
illness, and over two weeks since the last ostrich died of H5N1 type symptoms.

100. The herd now appears healthy and, according to Dr. Pelech, it is
extremely unlikely the ostriches are shedding virus. Dr. Pelech opines that it is
highly unlikely that the virus would be transmissible to humans at this point. He
says “the longer the ostriches remain healthy, the lower the risk of potential
transmission of the virus” Affidavit #1of Dr. Steven Pelech.

101. It is in the interest of justice for the injunction to be granted, so that UOF can
have its Application for Judicial Review adjudicated.

Amendment of the Quarantine Order
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102. UOF also seeks an order pursuant to s. 18.2 of the Federal Court Act
amending the Quarantine Order, so that it can test the ostriches pursuant to
protocols that comply with CFIA’s requirements.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

Affidavit #1 of David Belinsky made January 29, 2025;
Affidavit #1 of Karen Espersen made January 29. 2025;
Affidavit #1 of Katrina Jones made January 30. 2025;
Affidavit #1 of Dr. Steven Pelech made January 30, 2025

January 30, 2025

Signature of solicitor
MICHAEL D. CARTER
1321 Johnston Road
White Rock, BC V4B 3Z3
Telephone: 604-536-5002
Fax: 604-536-5007
Email: michael@clevelanddoan.com

It is expected that the motion will take approximately 2 hours for hearing.

TO: Canadian Food Inspection Agency
c/o Department of Justice
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This is Exhibit “C” referred to in the

affidavit of Kelly Quan

affirmed before me at Vancouver, British Columbia

this 7th day of February 2025

Barrister & Solicitor
Department of Justice
900 - 840 Howe Street

Vancouver, BC V6Z 2S9
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Affidavit 1 of Cathy Furness
affirmed January3« , 2025

Court File Number:

BETWEEN:

UNIVERSAL OSTRICH FARMS LTD.

Applicant

and

CANADIAN FOOD INSPECTION AGENCY

Respondent

AFFIDAVIT OF CATHY FURNESS

I, CATHY FURNESS of the County of Wellington, in the Province of Ontario,

AFFIRM THAT:

1. I am the Deputy Chief Veterinary Officer for Canada, Office of the Chief
Veterinary Officer, Policy and Programs Branch at the Canadian Food

Inspection Agency (CFI A). I have held this position since 2022. Prior to this,
I was the Chief Veterinary Officer for the Province of Ontario from 2019 to

2022. Concurrently, I was a Manager of the Veterinary Science Unit, in the
Animal Health and Welfare Branch, with the Ontario Ministry of Agriculture,

Food and Rural Affairs from 2017 to 2022. From 2013 to 2017, 1 was the Lead

Veterinarian for Planning and Preparedness within the Animal Health and
Welfare Branch of the Ontario Ministry of Agriculture, Food and Rural Affairs.
I have been a licensed veterinarian since 2000. I am also an American College
of Veterinary Internal Medicine board certified Internal Medicine Specialist.

36 



032

002

2. In my role as the Deputy Chief Veterinary Officer, I am responsible for
providing professional expertise and leadership related to numerous animal
health and public health efforts. I contribute to national efforts to ensure that
Canada’s animal health community and veterinary infrastructure have the

capacity to effectively respond to foreign, reportable, emerging and re-
emerging animal and zoonotic diseases.

3. I have served as the National Incident Manager for the CFIA outbreak response
to highly pathogenic avian influenza from October 2023 until March 2024 and

then again from November 2024 to present. In this role, I provide leadership

and disease management expertise and support communication between
industry and government partners.

4. I have personal knowledge of the contents of the matters described in this

affidavit by virtue of my role and experience with CFIA, except those stated to

be on information and belief. I believe that all of the information in this
affidavit is true.

CFIA’s Mandate

5. CFIA is dedicated to safeguarding food, animals and plants, which enhances
the health and well-being of Canada’s people, environment and economy. The
health and safety of Canadians is the driving force behind the design and

development of CFIA’s programs. One of CFIA’s primary objectives is to

protect Canadians from preventable health risks related to food and zoonotic
diseases (i.e. diseases that can spread from animals to humans).

6. Canada is a member of the World Organisation for Animal Health (WOAH).

WOAH is a science-based global authority on animal and veterinary public

health. As an inter-governmental organisation, WOAH focuses on collecting,
analyzing, and transparently disseminating scientific veterinary information on

animal diseases and zoonosis situation. WOAH works to improve animal health
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and animal welfare worldwide. WOAH’s standards inform the measures that

CFIA implements to achieve its objectives.

7. Among other things, CFIA is responsible for administering and enforcing the

Health of Animals Act (HAA) and Regulations. The purpose of the HAA is to

protect the health of animals and humans, as noted by its long title “An Act

respecting diseases and toxic substances that may affect animals or that may be

transmitted by animals to persons, and respecting the protection of animals”.
The purpose of the HAA is, in part, to prevent or control the spread of the
diseases that may affect animals and to prevent or control the spread of diseases

that may be spread by animals to humans.

8. The HAA defines a “disease” as including “a reportable disease and any other

disease that may affect an animal or that may be transmitted by an animal to a

person”. The HAA imposes reporting obligations on “reportable diseases".
Veterinarians, and others who analyze animals, and those who own or possess,

care or control an animal must immediately notify the nearest veterinary

inspector if they become aware of the presence of avian influenza in or around

the animal.

9. Section 48 of the HAA provides for the treatment or disposition of animals or

things that are, or are suspected of being affected or contaminated by disease.

The HAA and the Compensation for Destroyed Animals and Things Regulations

allow that compensation may be payable to the owners of animals or things

ordered destroyed to prevent the spread of disease.

Background on Avian Influenza

10. Avian influenza (AI) is a disease caused by influenza Type A viruses, which

occur naturally in wild aquatic bird populations, like dabbling ducks and shore

birds, but can spread to domestic poultry, other birds and mammals, and, less
commonly, people.
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11. AI is highly infectious and may be transmitted from wild birds to domestic birds

through direct and indirect contact. Birds infected with AI may not show

clinical symptoms of infection. However, the current strain of AI has presented

with a higher rate of clinical symptoms and deaths. Birds without signs of

infection can still actively transmit the virus and facilitate its mutation.

12. AI is a disease of significant human health concern due to the virus ability to

reassort and mutate. Certain mutations can cause the virus to become more
likely to infect people and sustain human-to-human transmission.
Approximately half of the over 900 human cases reported around the world

since 1997 have been fatal. The Public Health Agency of Canada currently
deems the risk to humans as low but are continuously monitoring the ongoing

outbreak for changes in the virus.

13. Clinical signs of AI in birds vary from mild respiratory disease to acute disease

with high mortality. The severity of disease varies depending on the strain of

virus and species affected. An outbreak of AI can result in significant die-off
events in bird populations.

14. AI variants are categorized into highly pathogenic avian influenza strains
(HPAI) and low pathogenicity avian influenza strains (LPAI). The Reportable

Diseases Regulations to the HAA, which lists reportable diseases, includes
LPAI and HPAI -subtypes H5 and H7.

15. AI is diagnosed through laboratory testing. HPAI has been detected in Canada
in domestic poultry on numerous occasions. Since 2021, the predominant
subtype of AI found in domestic and wild birds in Canada has been HPAI
H5N1. Another highly pathogenic variant, HPAI H5N2, was detected for the
first time in Canada in November 2024 in domestic poultry in British Columbia.

16. Although rare, transmission of HPAI to humans can occur, most commonly

when people have had close contact with infected birds. In rare cases, infection
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may lead to severe illness or death. Notably, in the Fall of 2024, a teenager in
British Columbia became critically ill from HPAI.

The CFIA’s Response to HPAI

17. CFIA plays an important role in farthering the Government of Canada’s broader

efforts to help prevent the introduction and spread of HPAI in Canada. CFIA’s
efforts to control HPAI are aimed at mitigating risks that include:

a. health impacts on domestic birds;

b. health impact on humans, including that AI infection in birds could
serve as a precursor to a human flu pandemic; and

c. economic repercussions of an outbreak of AI.

18. CFIA’s response strategy to an outbreak of HPAI in poultry is to eradicate

detected disease and re-establish Canada’s disease-free status as quickly as
possible. This is referred to by CFIA and others as a “stamping out” strategy or
policy. Stamping out includes ensuring that poultry flocks infected with or
exposed to HPAI on an infected premises are humanely destroyed. The

Stamping out policy is applied for all detections of AI subtype H5 in domestic
poultry, regardless of within flock mortality and evidence of clinical symptoms.
This includes situations where birds appear healthy. The stamping out policy
mitigates the risk of further spread of the virus, opportunity for virus mutation
and risk of transmission to humans.

19. CFIA’s implementation of stamping out aligns with WOAH’s standards.
Without stamping out, a country cannot be considered free from HPAI until at

least 12 months from an infection in poultry, as opposed 28 days where

stamping out is implemented. Attached to my affidavit as Exhibit A is an
excerpt from the Terrestrial Animal Health Code, Chapter 10.4, “Infection with
High Pathogenicity Avian Influenza Viruses”, which refers to stamping out and
its impacts on a country’s disease status.
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20. Although my role with CFIA is focused on animal health, my understanding is
that losing disease-free status by not implementing stamping out could have

adverse impacts on Canada’s trade relationships, in particular trading partners

could stop importing Canadian poultry including poultry products (meat and

eggs) and poultry genetics.

HPAI Response Measures Apply to Ostriches

21. Ostriches are susceptible to infection with Al. Similar to many birds, ostriches

typically do not show clinical signs of infection of AI but can nonetheless

continue to replicate, mutate, and shed the virus. It is also possible for ostriches
to be infected with more than one subtype of influenza virus. This may allow

HPAI variants to mix with other circulating influenzas creating new
combinations with potentially different behaviors. Additionally, ostriches have
potential to contribute genetic mutations to avian influenza viruses that may
increase viral adaptability to mammalian hosts.

22. CFIA applies the WOAH’s definition of “poultry” when implementing HPAI
response measures, including stamping out. Ostriches that are kept in captivity

for the production of any commercial animal products or for breeding are
considered poultry. Attached to my affidavit as Exhibit B is an excerpt from
the Glossary to the Terrestrial Animal Health Code that includes this definition.

CFIA’s Response to HPAI at Universal Ostrich Farms

23. On December 31, 2024, CFIA ordered Universal Ostrich Farms Inc.
(Universal) to dispose of all ostriches located at 301 Langille Road, Edgewood,

British Columbia, by February 1, 2025, upon CFIA’s determination that the
ostriches were affected or contaminated by AI (the “Order”). Attached as
Exhibit C is a true copy of the Order.

24. Prior to the Order, on December 28, 2024, CFIA was alerted that Universal’s
ostriches were sick by an anonymous individual not associated with Universal
that left CFIA a voicemail. CFIA then contacted Universal. I understand that
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Universal reported to CFIA officials that around 25 ostriches died in the
previous 3 week period. I understand that Universal had roughly 450 ostriches.
CFIA requested that Universal have a veterinarian assess the ostriches for AI.

25. On December 29, 2024, Universal informed CFIA that their private veterinarian
was unavailable and they requested that a CFIA veterinarian assess the ostriches
for Al. I understand that an additional 4 ostriches died on the same day.

26. On December 30, 2024, CFIA veterinarian, Vaughn Dykstra, went to

Universal’s premises to collect samples.

27. On December 31, 2024, CFIA received the results from the samples, which
confirmed that the ostriches tested were positive for HPAI.

Universal Failed to Qualify for an Exemption

28. I understand Universal requested that CFIA not order disposal of the ostriches.

In order to avoid disposing of the ostriches, Universal needed to apply for an
exemption from the Order.

29. On January 10, 2025, after considering submissions from Universal, CFIA
determined that Universal did not meet the criteria for an exemption from the

Order. Attached to my affidavit at Exhibit D is a true copy of the January 10,
2025 letter from Troy Bourque, Planning Chief, to Universal communicating

this decision.

30. In order to qualify for an exemption, Universal needed to demonstrate that the

ostriches: (a) were a distinct epidemiological unit; and (b) possessed rare and
valuable poultry genetics.

31. In order for CFIA to recognize a distinct epidemiological unit, Universal was
required to demonstrate that a subset of the ostriches existed as a distinct unit
with no exposure to AI. In other words, the ostriches needed to be protected
from the outside environment where AI was currently known to exist.
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32. Universal provided no evidence to support a finding that its ostriches were a
distinct unit. To the contrary, the ostriches are housed outdoors in several large
pens, with shared personnel and farm management practices exhibited between
all groups of birds onsite. There is also a large pond between two of the outdoor
bird pens with significant wild bird activity.

33. In order for CFIA to consider its ostriches to possess rare and valuable poultry
genetics, Universal was required to demonstrate the high economic value the

flock provides to the broader Canadian poultry industry. There must be in place
a robust process to actively select and breed for specific desirable traits and
evidence that this genetic value is critical to the Canadian poultry industry.

34. Universal provided no evidence that the ostriches possesses rare and valuable
poultry genetics.

Consequences of Failing to Follow the Order

35. If Universal fails to dispose of the infected ostriches by February 1, 2025, I
understand that CFIA may proceed with humanely disposing of the infected
ostriches.

AFFIRMED BEFORE me at the City of )
Guelph, in the Province of Ontario, this )

day of January 2025. )

)
)
)
)
)
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This is Exhibit "A” referred to in the

Affidavit of CATHY FURNESS affirmed before me

at Guelph, Ontario, this -3° day of January, 2025,
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CHAPTER 1 0.4.

INFECTION WITH HIGH PATHOGENICITY AVIAN
INFLUENZA VIRUSES

Article 10.4.1.

General provisions
1) This chapter deals with the listed disease, Infection with high pathogenicity avian influenza viruses.
2) For the purposes of the Terrestrial Code

a) High pathogenicity avian influenza means an infection of poultry by any influenza A virus that has been
determined as high pathogencity in accordance with the Terrestrial Manual.

b) An occurrence of infection with a high pathogenicity avian influenza virus is defined by the isolation and
identification of thevirus or the detectionof specific viral ribonucleic acid, in one or more samples from poultry.

c) The incubation period at the flock-level for high pathogenicity avian influenza is 14 days.
3) Although the objective of this chapter is to mitigate animal and public health risks posed by infection with high

pathogenicity avian influenza viruses, other influenza A viruses of avian host origin (i.e. low pathogenicity avian
influenza viruses) may have the potential to exert a negative impact on animal and public health. A sudden and
unexpected increase in virulence of low pathogencity avian influenza viruses In poultry is notifiable as an emerging
disease in accordance with Article 1.1.4. Infection of domestic and captive wild birds with low pathogenicity avian
influenza viruses having proven natural transmission to humans associated with severe consequences, and
infectionofbirds other than poultry, Including wild birds, with influenzaA viruses of high pathogenicity, are notifiable
in accordance with Article 1 3 3

4) A notification of infection of birds other than poultry, including wild birds, with influenza A viruses of high
pathogenicity, or of infection of domestic or captive wild birds with low pathogenicity avian influenza viruses does
not affect the high pathogenic ty avian influenza status of the country or zone. A Member Country should not
impose bans on the international trade of poultry commodities in response to such notifications, or to other
information on the presence of any non-notifiable influenza A virus in birds.

5) This chapter includes monitoring considerations for low pathogenicity avian nfluenza viruses because some,
especially H5 and H7 subtypes, have the potential to mutate into high pathogenicity avian influenza viruses.

6) The use of vaccination against avian influenza may be recommended under specific conditions Any vaccine used
should comply with the standards described n the Terrestrial Manual. Vaccination will not affect the high
pathogenicity avian Influenza status of a free country or zone if surveillance supports the absence of infection, in
accordance with Article 10.4.28., in particular point 2. Vaccination can be used as an effective complementary
control tool when a stamping-out policy alone is not sufficient Whether to vaccinate or not should be decided by
the Veterinary Authority on the basis of the avian influenza situation as well as the ability of the Vetennary Services
to implement the vaccination strategy, as described in Chapter 4.18.

7) Standards for diagnostic tests and vaccines, including pathogenicity testing, are described in the Terrestrial
Manual.

Safe commodities

Article 10.4.2.

When authorising mportation or transit of the following commodities, Veterinary Authorities should not require any
conditions related to high pathogenicity avian influenza regardless of the high pathogenicity avian influenza status of
the exporting country or zone'

1) heat-treated poultry meat products in a hermetically sealed conta;ner with an FD value of 3 or above,
2) extruded dry pet food and coaled ingredients after extrusion.
3) rendered protein meal,blood meal, feather meal, and poultry oil:
4) washed and steam-dned feathers and down from poultry and other birds.
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Other commodities of poultry and other birds can be traded safely if in accordance with the relevant articles of this
chapter.

Article 10.4.3.

Country or zone free from high pathogenicity avian influenza

A country or zone may be considered free from high pathogenicity avian influenza when:
- infection with high pathogenicity avian influenza viruses is a notifiable disease in the entire country;
- an ongoing awareness programme is in place to encourage reporting of suspicions of high pathogenicity avian

influenza;
- absence of infection with high pathogenicity avian influenza viruses, based on surveillance, in accordance with

Chapter 1.4. and Articles 10.4.26. to 10.4.30., has been demonstrated in the country or zone for the past
12 months;
an awareness programme is in place related to avian influenza viruses risks and the specific biosecurity and
management measures to address them,
commodities are imported in accordance with Articles 10.4.7. to 10.4.22.

Surveillance should be adapted to parts of the country or existing zones depending on historical or geographical
factors, industry structure, population data and proximity to recent outbreaks or the use of vaccination.

Article 10.4.4.

Compartment free from high pathogenicity avian influenza

The establishment of a compartment free from high pathogenicity avian Influenza should be in accordance with relevant
requirements of this chapter and the principles described in Chapters 4 4. and 4.5.

Article 10.4.5.

Establishment of a containment zone within a country or zone free from high pathogenicity avian influenza

In the event of outbreaks of high pathogenicity avian influenza within a previously free country or zone, a containment
zone, which includes all epidemiologically linked outbreaks, may be established for the purpose of minimising the
impact on the rest of the country or zone.

In addition to the requirements for the establishment of a containment zone outlined in Article 4.4.7., the surveillance
programme should take into account the density of poultry production, types of poultry, local management practices
(including inter-premises movement patterns of poultry, people and equipment) relevant biosecurity, the presence and
potential role of birds other than poultry, including wild birds, and the proximity of poultry establishments to permanent
and seasonal waler bodies.

The free status of the areas outside the containment zone is suspended whle the containment zone is being
established. It may be reinstated, irrespective of the provisions of Article 10.4.6., once the containment zone is
established. It should be demonstrated that commodities for international trade have originated from outside the
containment zone or comply with the relevant articles of this chapter.

Article 10.4.6.

Recovery of free status

If Infection with high pathogenicity avian influenza virus has occurred in poultry In a previously free country or zone, the
free status may be regained after a minimum period of 28 days (i.e. two flock-level incubation periods) after a
stamping-out policy has been completed (i.e. after the disinfection of the last affected establishment), provided that
surveillance in accordance with Articles 10.4.26. to 10.4.30., in particular point 3 of Article 10 4.28., has been carried
out during that period and has demonstrated the absence of infection.

If a stamping-out policy is not implemented, Article 10.4.3. applies.
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Article 10.4.7.

Recommendations for importation from a country, zone or compartment free from high pathogenicity avian
influenza
For live poultry (other than day-old poultry)

Veterinary Authorities should require the presentation of an international veterinary certificate attesting that
1) the poultry showed no ciin cal signs of avian influenza on the day of shipment,
2) the poultry originated from a country, zone or compartment free from high pathogenicity avian influenza;

3) the poultry originated from a flock that was mon tored for avian influenza viruses and was found to be negative,
4) the poultry are transported in new or appropnately sanitised containers

If the poultry have been vaccinated against avian nfluenza viruses, the nature of the vaccine used and the date of
vaccination should be stated in the international veterinary certificate.

Article 10.4.fl.

Recommendations for the importation of live birds other than poultry

Regardless of the high pathogenicity avian influenza status of the country of origin. Veterinary Aulhonties should
require the presentation of an international veterinary certificate attesting that:
1) on the day of shipment, the birds showed no clinical signs of avian influenza
2) the birds had been kept in isolation facilities approved by the Veterinary Services since they were hatched or for at

least 28 days (l.e. two (tock-level incubation periods} prior to shipment and showed no clinical signs of avian
influenza during the Isolation period:

3) a statistically appropriate sample of the birds was subjected with negative results, to a diagnostic test for avian
influenza within 14 days prior to shipment;

4) the birds are transported in new or appropriately sanitised containers.

If the birds have been vaccinated against avian influenza, the nature of the vaccine used and the date of vaccination
should be stated in the international veterinary certificate.

Article 10.4,9.

Recommendations for importation from a country, zone or compartment free from high pathogenicity avian
influenza
For dav-old live poultry

Veterinary Authorities should require the presentation of an international vetennary certificate attesting that:
1) the day-old live poultry had been kept in a country, zone or compartment free from high pathogenicity avian

influenza since they were hatched;

and
a) the day-old live poultry were denved from parent flocks that were monitored for avian Influenza viruses and

were found to be negative at the time of collection of the eggs from which the day-old poultry hatched' or
b) the day-old live poultry that hatched from eggs that had had their surfaces sanitisedin accordance with point 4

d) of Article 6.5 5.;

AND
2) the day-old live poultry were transported >n new or appropriately sanitised containers.

If the day-old live poultry or the parent flocks have been vaccinated against avian influenza, the nature of the vaccine
used and the date of vaccination should be stated in the international veterinary certificate
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Article 10.4.10.

Recommendations for the importation of day-old live birds other than poultry

Regardless of the high pathogenicity avian influenza status of the country of ohgin, Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that:
1) on the day of shipment, the birds showed no clinical signs of avian influenza.
2) the birds were hatched and kept in isolation fac lities approved by the Veterinary Services;
3) a statistically appropriate sample of the parent flock birds were subjected, with negative results, to a diagnostic test

for avian influenza at the time of collection of the eggs;
4) the birds were transported in new or appropriately sanitised containers

If the birds or parent flocks have been vaccinated against avian influenza, the nature of the vaccine used and the date
of vaccination should be stated in the international veterinary certificate.

Article 10.4.1k

Recommendations for importation from a country, zone or compartment free from high pathogenicity avian
influenza
For hatchino egos of poultry

Veterinary Authorities should require the presentation of an International veterinary certificate attesting that:
1) the hatching eggs came from a country, zone or compartment free from high pathogenicity avian influenza;
2)

a) the hatching eggs were derived from parent flocks that were monitored for avian influenza viruses and were
found to be negative at the time of collection of the hatching eggs; or

b) the hatching eggs have had their surfaces sanitised in accordance with point 4 d) of Article 6.5.5.;
3) the hatching eggs are transported in new or appropriately sanitised packaging materials and containers.

If the parent flocks have been vaccinated against avian influenza, the nature of the vaccine used and the date of
vaccination should be stated in the international veterinary certificate.

Article 10.4.12.

Recommendations for the importation of hatching eggs from birds other than poultry

Regardless of the high pathogenicity avian influenza status of the country of origin Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that:
1) a statistically appropriate sample of the parent flock birds was subjected, with negative results, to a diagnostic test

for avian influenza 14 days prior to and at the time of collection of the hatching eggs,
2) the hatching eggs have had their surfaces sanitised in accordance with point 4 d) of Article 6.5.5.;
3) the hatching eggs are transported in new or appropriately sanitised packaging materials and containers.

If the parent flocks have been vaccinated against avian influenza, the nature of the vaccine used and the date of
vaccination should be stated in the international vetennary certificate.

Article 10.4.13.

Recommendations for importation from a country, zone or compartment free from high pathogenicity avian
influenza
For poultry semen

Veterinary Authorities should require the presentation of an international veterinary certificate attesting that the donor
poultry.
1) showed no clinical signs of avian influenza on the day of semen collection;
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2) were kept in a country, zone or compartment free from high pathogenicity avian influenza.

Article 10.4.14.

Recommendations for the importation of semen from birds other than poultry

Regardless of the high pathogenicity avian influenza status of the country of origin. Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that the donor birds:
1) were kept in isolation facilities approved by the Veterinary Services for at least 28 days (i.e. two flock-level

incubation periods] prior to semen collection;
2) showed no clinical signs of avian influenza during the isolation period;
3) were subjected, with negative results, to a diagnostic test for avian influenza within 14 days prior to semen

collection.

Article 10.4.15.

Recommendations for importation from a country, zone or compartment free from high pathogenicity avian
influenza
For eggs for human consumption

Veterinary Authorities should require the presentation of an international veterinary certificate attesting that:
1) the eggs for human consumption were produced and packed in a country, zone or compartment free from high

pathogenicity avian influenza,
2} the eggs for human consumption were transported in new or appropriately sanitised packaging matenals and

containers.

Article 10.4.16,

Recommendations for the importation of egg products from poultry

Regardless of the high pathogenicity avian influenza status of the country of origin, Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that;

1) the egg products are derived from eggs which meet the requirements of Article 10.4.15.; or
2) the egg products have been processed to ensure the inactivation of high pathogenicity av an influenza viruses, in

accordance with Article 10.4.23.,

AND
3) the necessary precautions were taken to avoid contact of the egg products with any source of high pathogenicily

avian influenza viruses

Article 10.4.17,

Recommendations for importation from a country, zone or compartment free from high pathogenicity avian
influenza
For fresh meat of poultry

Veterinary Authorities should require the presentation of an international veterinary certificate attesting that the entire
consignment of fresh meat comes from poultry.
1) which originated from a country, zone or compartment free from high pathogenicity avian influenza;
2) which were slaughtered in an approved slaughterhouse/abattoir in a country, zone or compartment free from high

pathogenicity avian influenza and were subjected to ante- and post-mortem inspections in accordance with
Chapter 6.3., with favourable results.
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Article 10.4.18.

Recommendations for the importation of meat products from poultry

Regardless of the high pathogenicity avian influenza status of the country of origin, Veterinary Authorities should
require the presentation of an international vetennary certificate attesting that;

1) the meat products from poultry are derived from fresh meat which meets the requirements of Article 10.4.17.; or

2) the meat products from poultry have been processed to ensure the inact vation of high pathogenicity avian
influenza viruses in accordance with Art cle 104.24.;

AND
3) the necessary precautions were taken to avoid contact of the meat products from poultry with any source of high

pathogenicity avian influenza viruses.

Article 10.4. '9.

Recommendations for the importation of poultry products not listed in Article 10.4.2. and intended for use in
animal feeding, or for agricultural or industrial use

Regardless of the high pathogenicity avian influenza status of the country of origin, Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that:
1) these commodities were obtained from poultry which originated in a country, zone or compartment free from high

pathogenicity avian influenza and that the necessary precautions were taken to avoid contamination dunng
processing with any source of high pathogenicity avian influenza viruses

OR

2) these commodities have been processed to ensure the inactivat on of high pathogenicity avian Influenza viruses
using.

a) moist heat treatment for 30 minutes at 56’C; or
b) heat treatment where the internal temperature throughout the product reached at least 74*C; or
c) any equivalent treatment that has been demonstrated to inactivate avian influenza viruses;

AND
3) the necessary precautions were taken to avoid contact of the commodity with any source of high pathogenicity

avian influenza viruses.

Article 10.4.20.

Recommendations for the importation of feathers and down from poultry not listed in Article 10.4.2.

Veterinary Authorities should require the presentation of an international veterinary certificate attesting that:

1} these commodities originated from poultry as described in Article 10.4.17. and were processed in a country, zone
or compartment free from high pathogenicity avian influenza; or

2) these commodities have been processed to ensure the inactivation of high pathogenicity avian influenza viruses
using one of the following:

a) fumigation with formalin (10% formaldehyde) for 8 hours:
b) irradiation with a dose of 20 kGy;
c) any equivalent treatment which has been demonstrated to inactivate avian influenza viruses;

AND
3) the necessary precautions were taken to avoid contact of the commodity with any source of high pathogenicity

avian influenza viruses.
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Article 10.4.21.
Recommendations for the importation of feathers and down of birds other than poultry not listed in Article 10.4.2.

Regardless of the high pathogenicity avian influenza status of the country of origin, Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that:
1) these commodities have been processed to ensure the inactivation of high pathogenicity avan influenza viruses

using one of the following:
a) fumigation with formalin (10% formaldehyde) for 8 hours,
b) irradiation with a dose of 20 kGy
c) any equivalent treatment which has been demonstrated to inactivate avian influenza viruses;

2) the necessary precautions were taken to avoid contact of the commodity with any source of high pathogenicity
avian influenza viruses.

Article '0.4.22.

Recommendations for the importation of collection specimens, skins and trophies of birds other than poultry

Regardless of the high pathogenicity avian influenza status of the country of origin. Veterinary Authorities should
require the presentation of an international veterinary certificate attesting that
1) these commodities have been processed to ensure the inactivation of high pathogenicity avan influenza viruses in

accordance with Article 10.4.25.;

ANO
2} the necessary precautions were taken to avoid contact of the commodity with any source of high pathogenicity

av an influenza viruses.

Article 10.4.23.

Procedures for the inactivation of high pathogenicity avian influenza viruses in egg products from poultry

The following time/temperature combinations are suitable for the inactivation of high pathogenicity avian influenza
viruses present in egg products:

Cort tamperatura fC) Time

egg 60 188 seconds

Whole egg Monds 60 188 seconds

Wide egg blends 61 1 94 seconds

Liquid egg white 55.6 870 seconds

Liquid egg while 56 7 232 seconds

Plain or pure egg yolk 60 286 seconds

10% salted yolk 62 2 138 seconds

Dried egg white 67 20 houis

Dried egg while 54.4 50.4 hours

Dried egg while 51 7 73.2 hour*

These time/temperature combinations are indicative of a range that achieves a 7-log10 reduction of avian influenza
virus infectivity. These are examples for a variety of egg products but, when supported by scientific evidence, variations
of these time/temperature comb nations may be used, and they may be used for other egg products, if they achieve
equivalent inactivation of the virus.
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Article 10.4.24

Procedures for the inactivation of high pathogenicity avian influenza viruses in meat products from poultry

The following time/temperature combinations are suitable for the inactivat.on of high pathogenicity avian influenza
viruses in meat products.

Core temperature (*C) Time

Meal products from poultry 60.0 507 seconds

65.0 42 seconds

70.0 3.5 seconds

73.9 0.51 second

These time/temperature combinations are indicative of a range that achieves a 7-log,0 reduction of avian influenza
virus infectivity When supported by scientific evidence, variations of these time/temperature combinations may be used
if they acheve equivalent inactivation of the virus.

Article 10.4.25.

Procedures for the inactivation of high pathogenicity avian influenza viruses in collection specimens and in skins
and trophies

For the inactivation of high pathogenicity avian influenza viruses in collection specimens and in skins and trophies, one
of the following procedures should be used:
1) boiling in water for an appropriate t.me to ensure that any materia1, other than bone, claws or beaks is removed; or
2) soaking, with agitation, in a 4% (w/v) solution of washing soda (sodium cart>onate-Na2CO3) maintained at pH 11.5

or above for at least 48 hours, or
3) soaking, with agitation, in a formic acid solution (100 kg salt (NaCl) and 12 kg formic acid per 1,000 litres water)

maintained below pH 3.0 for at least 48 hours; wetting and dressing agents may be added; or
4) in the case of raw hides, treatment for at least 28 days with salt (NaCl) containing 2% washing soda (sodium

carbonate-Na2CO3); or
5) treatment with 1% formalin for a minimum of six days; or
6) any equivalent treatment which has been demonstrated to inactivate the virus.

Article 10.4.26.

Principles of surveillance for avian influenza

The following are complementary to Chapter 1.4. and should be applied by Member Countries seeking to determine
their high pathogenicity avian influenza status.

These principles are also necessary to support vaccination programmes, to monitor low pathogenicity avian Influenza
viruses, especially H5 and H7, in poultry and to detect high pathogenicity avian influenza in wild birds.

The impact and epidemiology of avian influenza differ widely among different regions of the world and therefore it Is
impossible to provide detailed recommendations for all situations. Variables such as the frequency of contacts between
poultry and wild birds, different biosecurity levels and production systems, and the commingling of different susceptible
species including domestic waterfowl, may require different surveillance strategies to address each situation.
Furthermore, domestic waterfowl typically do not show clinical signs and have longer infective periods than
gallinaceous poultry. It is therefore incumbent upon the Member Country to provide scientific data that explain the
epidemiology of avian influenza in the region of concern and also to demonstrate how all the risk factors have been
taken into account. Member Countries have flexibility to provide a science-based approach to demonstrate absence of
infection with high pathogenicity avian influenza viruses at an appropriate level of confidence, as described in
Chapter 1.4.
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There is an increased recognition of the valueof the application of sequencing technologies and phylogenetic analyses
to determine routes of introduction, transmission pathways and epidemiological patterns of infection. When avian
influenza viruses are detected, Member Countries should apply these technologies, when possible, to enhance the
evidence used to develop specific surveillance strategies and control activities.

A monitoring system for low pathogenicity avian influenza viruses in poultry should be in place for the following
reasons.
1) H5 and H7 low pathogenicity avian influenza viruses have the potential to mutate into high pathogenicity avian

influenza viruses, but it is not possible to predict which viruses will mutate or when these mutations will occur.
2) The detection of sudden and unexpected increases in virulence of low pathogenicity avian influenza viruses in

poultry is notifiable as an emerging disease in accordance with Article 1 1,4

3) The detection. in domest c or captive wild birds, of low pathogenicity avian influenza viruses that have been proven
to be transmitted naturally to humans with severe consequences is notifiable in accordance with Article 1.1.3.

Article 10.4.27.

Surveillance for early warning of high pathogenicity avian influenza
1) An ongoing surveillance programme for avian influenza shouldbe in place and be designed to detect the presence

of infection with high pathogenicity avian mfluenza viruses in the country or zone in a timely manner.
2) The high pathogenicity avian influenza surveillance programme should include the following.

a) An early warning system for reporting suspected cases, in accordance with Article 1.4.5. throughout the
production, marketing and processing chain. Farmers and workers who have day-to-day contact with poultry.
as well as diagnosticians, should report promptly any suspicion of avian Influenza to the Veterinary Services.
All suspected cases of high pathogenicity avian influenza should be investigated immediately and samples
should be collected and submitted to a laboratory for appropriate tests.

b} Implementation, as relevant, of regular and frequent clinical Inspection, or serological and virological testing
of high-risk groups of animals, such as those adjacent to a country or zone infected with high pathogenicity
avian nfluenza. places where birds and poultry of different origins are mixed, such as live bird markets, and
poultry in close proximity to waterfowl or other potential sources of influenza A viruses. This activity is
particularly applicable to domestic waterfowl, where detection of high pathogenicity avian influenza via clinical
suspicion can be of low sensitivity

c) Immediate Investigation of the presence of antibodies against Influenza A viruses that have been detected in
poultry and are not a consequence of vaccination. In the case of single or isolated serological positive results,
infection with high pathogenicity avian influenza viruses may be ruled out on the basis of a thorough
epidemiological and laboratory investigation that does not demonstrate further evidence of such an Infection.

Article 10.4.28.

Surveillance for demonstrating freedom from infection with high pathogenicity avian influenza
1) A Member Country declaring freedom of the entire country, a zoneor a compartment from high pathogenicity avian

influenza in poultry should provide evidence of an effective surveillance programme.
Transparency in the application of different methodologies is essential to ensure consistency in decision-making,
ease of understanding, fairness and rationality. The assumptions made the uncertainties, and the effect of these
on the interpretation of the results, should be documented.
The design of the sunraillance programme will depend on the epidemiological circumstances and it should be
planned and Implemented in accordance with this chapter and Article 1.4.6.This requires the availability of
demographic data on the poultry population and the support of a laboratory able to undertake identification of
infection with avian influenza viruses through virus detection and antibody tests.
The surveillance programme should demonstrate absence of infection with high pathogenicity avian influenza
viruses during the preceding 12 months in susceptible poultry populations (vaccinated and non-vacclnated).
The design of the sampling strategy should include an epldemiologically appropriate design prevalence. The
design prevalence and desired level of confidence in the results will determine the sample size. The Member
Country should justify the choice of design prevalence and confidence level used on the basis of the stated
objectives of the surveillance and the epidemiological situation.
The sampling strategy may be risk-based if scientific evidence is available, and provided, for the quantification of
risk factors. Specific risks could include those linked to the types of production, possible direct or indirect contact
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with wild birds, multi-age flocks, local trade patterns including Ive bird markets, use of possibly contaminated
surface water, the presence of more than one species at the establishment and poor biosecurity in place.
Data from different surveillance activities can be included to increase the sensitivity of the surveillance system. If
this ts to be done, data from structured (e g. surveys and active surveillance} and non-structured (e.g. passive
surveillance) sources should be combined and the sensitivity of each activity should be quantified tn order to be
able to quantify the sensitivity of the overall surveillance system.
The surveillance programme should include surveillance for high pathogenicity avian influenza viruses in birds
other than poultry, including wild birds, and monitonng of low pathogenicity avian influenza viruses in poultry, in
order to ensure that biosecurity and control measures are fit for purpose.
Documentation of freedom from infection with high pathogenicity avian influenza should provide details of the
poultry population, the occurrence of suspected cases and how they were investigated and dealt with. This should
include the results of laboratory testing and the biosecurity and control measures to which the animals concerned
were subjected during the investigation.

2. Additional requirements for countries, zones or compartments that practise vaccinalion
Vaccination to prevent the transmission of highpathogenicity avian influenza virus may be part of a disease control
programme. The level of flock immunity required to prevent transmission depends on the flock size, composition
(e.g. species) and density of the susceptible poultry papulation. Based on the epidemiology of avian influenza in
the country, zone or compartment, a decision may be reached to vaccinate only certain species or other poultry
subpopulations
In all vaccinated flocks tests should be performed to ensure the absence of virus circulation. The tests should be
repeated at a frequency that is proportionate to the nsk in the country, zone or compartment. The use of sentinel
poultry may provide further confidence in the absence of virus circulation.
Member Countries seek ng the demonstrat on of freedom from h-gh pathogenicity avian influenza in vaccinated
population should refer to the chapter on avian influenza (infection with avian influenza viruses) in the Terrestrial
Manual.
Evidence to show the effectiveness of the vaccination programme should also be provided.

3. Additional requirements for recovery of free status
In additionIo the conditions described in the point above, a Member Country declaring that it has regained country.
zone or compartment freedom after an outbreak of high pathogenicity avian influenza In poultry should show
evidence of an active surveillance programme, depending on the epidemiological circumstances of the outbreak,
to demonstrate the absence of the infection. This will require surveillance incorporating virus detection and antibody
tests. The Member Country should report the results of an active surveillance programme in which the susceptible
poultry population undergoes regular clinical examination and active surveillance planned and implemented
according to the general conditions and methods described in these recommendations. The surveillance samples
should be representative of poultry populations at risk, The use of sentinel birds may facilitate the interpretation of
surveillance results
Populations under this surveillance programme should include:
a) establishments in the proximity of the outbreaks;
b) establishments epidemiologically linked to the outbreaks;

c) poultry used to re-populate affected establishments,
d) any establishments where preventive depopulation has been carried oul

Article 10.4.29.

Surveillance of wild bird populations
Passive surveillance, i.e. sampling of birds found dead, Is an appropriate method of surveillance in wild birds because
infection with high pathogenicity avian influenza can be associated with mortality in some species. Mortality events, or
dusters of birds found dead should be reported to the Veterinary Services and investigated, including through the
collection and submission of samples to a laboratory for appropriate tests

Active surveillance, i.e. sampling of live wild birds, may be necessary for detection of some strains of high pathogenicity
avian influenza viruses that produce infection without mortality in wild birds. Furthermore, it increases knowledge of the
ecology and evolution of avian influenza viruses.

Surveillance in wild birds should be targeted towards times of year, species and locations in which infection is more
likely.
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Surveillance in wild birds should be enhanced by raising awareness, and by active searching and monitoring for dead
or moribund wild birds when high pathogenicity avian influenza has been delected in the region. The movements of
migratory water birds, in particular ducks, geese and swans, should be taken into account as a potential pathway for
introduction of virus to uninfected areas.

Article 1 0.4.30.

Monitoring of low pathogenicity avian influenza in poultry populations

Outbreaks of low pathogenicity avian influenza viruses can be managed at the establishment level however spread to
other poultry establishments increases the risk of virus mutation, particularly if it is not detected and managed.
Therefore, a monitoring system should be In place.

Monitoring the presence and types of low pathogenicity avan Influenza viruses can be achieved through a combination
of clinical investigation when infection is suspected because of changes in production parameters, such as reductions
in egg production or feed and water intake, and active serological and virological surveillance, which can be supported
by the Information obtained by the surveillance system for high pathogenicity avian influenza.

Serolog cal and virological monitoring should aim at detecting clusters of infected flocks to identify spread between
establishments. Epidemiological follow-up (tracing foiward and back) of serologically positive flocks should be carried
out to determine whether there is clustering of infected flocks regardless of whether the seropositive birds are still
present at the establishment or whether active virus infection has been detected. Hence, monitoring of low
pathogen'eity avian influenza will also enhance early detection of high pathogenicity avian influenza.

NB: FIRST ADOPTED IN 1990, MOST RECENT UPDATE ADOPTED IN 2024.
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This is Exhibit “B” referred to in the

Affidavit of CATHY FURNESS affirmed before me
at Guelph, Ontario, this 3b day of January, 2025.
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GLOSSARY

For the purposes of the Terrestrial Code:

ANIMAL

means a mammal, reptile, bind or bee.

ANIMAL FOK BREEDING OR REARING

means a domesticated or confined animal which is not intended for slaughter within a short time.

ANIMAL FOR SLAUGHTER

means an animal intended for slaughter within a short time, under the controlof the relevant Competent Authority.

ANIMAL HANDLER

means a person with a knowledge of the behaviour and needs of animals who, with appropriate experience and a
professional and positive response to an animats needs, can achieve effect:ve management and good welfare.
Competence should be gained through formal training or practical experience.

ANIMAL HEALTH MANAGEMENT

means a system designed to optimise the physical and behavioural health and welfare of animals. It includes the
prevention, treatment and control of diseases and conditions affecting the individual animal and herd or flock,
including the recording of illness, injuries, mortalities and medical treatments where appropriate.

ANIMAL HEALTH STATUS

means the status of a country, zone or compartment with respect to an animal disease in accordance with the
criteria listed in the relevant disease-specific chapter or Chapter 1.4. of the Terrestrial Code.

ANIMAL IDENTIFICATION

means the combination of the identification and registration of an animal individually, with a unique identifier, or
collectively by its epidemiological unit or group, with a unique group identifier.

ANIMAL IDENTIFICATION SYSTEM

means the inclusion and linking of components such as identificat on of establishments or owners, the persons
responsible for the animals, movements and other records with animal identification.

ANIMAL PRODUCT

means any part of an animal, or a raw or manufactured product containing any material derived from animals,
excluding germinal products, biological products and pathological material.

ANIMAL TRACEABILITY

means the ability to follow an animal or group of animals during all stages of its life.

ANIMAL WELFARE

means the physical and mental state of an animal in relation to the conditions in which it lives and dies.

ANTIMICROBIAL AGENT

means a naturally occurring, semi-synthetic or synthetic substance that exhibits antimicrobial activity (kill or inhibit
the growth of micro-organisms) at concentrations attainable In vivo. Anthelmintics and substances classed as
disinfectants or antiseptics are excluded from this definition.

APIARY

means a beehive or group of beehives whose management allows them to be considered as a single
epidemiological unit.

APPROVED

means officially approved, accredited or registered by the Veterinary Authority.
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BEEHIVE

means a structure for the keeping of honey bee colonies that is being used for that purpose, including frameless
hives, fixed frame hives and all designs of moveable frame hives (including nucleus hives), but not including
packages or cages used to confine bees for the purposes of transport or isolation.

BIOLOGICAL PRODUCT

means a product of animal or microorganism origin, used in the diagnosis of diseases, for treatment, control and
prevention of diseases, or In the collection and processing of geminal products.

BIOSECURITY

means a set of management and physical measures designed to reduce the riskof introduction, establishment and
spread of animal diseases, infections or infestations to, from and within an animal population.

BIOSECURITY PLAN

means a plan that identifies potential pathways for the introduction and spread of disease in a zone or
compartment, and describes the measures which are being or will be applied to mitigate the disease risks, if
applicable, in accordance with the recommendations in the Terrestrial Code.

BORDER POST

means any airport, or any port, railway station or road check-point open to international trade of commodities,
where import veterinary inspections can be performed.

CAPTIVE WILD [ANIMAL]
means an animal that has a phenotype not significantly affectedby human selection but that is captive or otherwise
lives under or requires human supervision or control.

CASE

means an individual animal infected by a pathogenic agent, with or without clinical signs.

CASINGS

meansintestines and bladders that, after cleaning,have beenprocessed by tissue scraping, defatting and washing,
and have been treated with salt.

COLLECTION CENTRE

means a facility approved by the Veterinary Authority for the collection of oocytes or embryos and used exclusively
for donor animals which meet the conditions of the Terrestrial Code.

COMMODITY

means a live animal, an animal product, geminal products, a biological product or pathological material.

COMPARTMENT

means an animal subpopulation contained in one or more establishments, separated from other susceptible
populations by a common biosecurity management system, and with a specific animal health status with respect
to one or more infections or Infestations for which the necessary surveillance, biosecurity and control measures
have been applied for the purposes of international trade or disease prevention and control in a country or zone.

competent Authority

means a Governmental Authority of a Member Country having the responsibility in the whole or part of the territory
for the Implementation of certain standards of the Terrestrial Code.

container

means a non-self-propelled receptacle or other rigid structure for holding animals during a journey by one or several
means of transport

containment zone
means an infected zone defned within a previously frea country or zone, which includes all suspected or confirmed
cases that are epidemiologically linked and where movement control, biosecurity and sanitary measures are
applied to prevent the spread of. and to eradicate, die infection or infestation.

DAY-OLD BIRDS

means birds aged not more than 72 hours after hatching.
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DISINFECTION

means the application, after thorough cleansing, of procedures intended to destroy the infectious or parasitic
agents of animal diseases, including zoonoses: this applies to premises, vehicles and different objects which may
have been directly cindirectly contaminated.

DISINFESTATION

means the application of procedures intended to eliminate infestation,

distress

means the state of an animal, that has been unable Io adapt to stressors, and that manifests as abnormal
physiological or behavioural responses. It can be acute or chronic and may result in pathological conditions.

CARLY WARNING SYSTEM

means a system for the tmely detection, reporting and communication of occurrence, incursion or emergence of
diseases, infections or infestations in a country, zone or compartment.

IMERCING DISEASE

means a new occurrence in an animal of a disease, infection or infestation, causing a significant impact on animal
or public health resulting from:
a) a change of a known pathogenic agent or its spread to a new geographic area or species; or
b) a previously unrecognised pathogenic agent or disease diagnosed for the first time.

EPIDEMIOLOGICAL UNIT

means a group of animals with the same likelihood of exposure to a pathogenic agent. In certain circumstances,
the epidemiological unit may be a single animal.

ERADICATION

means the elimination of a pathogenic agent 'rom a country or zone.

ESTABLISHMENT

means the premises in which animals ate kept.

EUTHANASIA

means the killing of an animal using a method that causes a rapid and irreversible loss of consciousness with
minimum pain and distress.

EXPORTING COUNTRY

means a country from which commodities are sent to another country.

FEED

means any material (single or multiple), whether processed, semi-processed or raw, which is intended to be fed
directly to terrestrial animals (except bees).

FEED INGREDIENT

means a component part or constituent of any combination or mixture making up a feed, whether or not it has a
nutritional value in the animafs det, including feed additives. Ingredients are of plant (including aquatic plants) or
terrestrial or aquatic animal origin, or other organic or inorganic substances.

FERAL [ANIMAL]
means an animal of a domesticated species that lives without requiring human supervision or control.

FLOCK

means a number of animals of one kind kept together under human control or a congregation of gregarious wild
animals. A flock is usually regarded as an epidemiological unit.

FREE COMPARTMENT

means a compartment in which the absence of the animal pathogenic agent causing the disease under
consideration has been demonstrated by all requirements specified in the Terrestrial Code for free status being
met.
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FREE-ROAMING DOC
means any owned dog or unowned dog that is without direct human supervision or control, including feral dogs.

FREE ZONE

means a zone in which the absence of a specifc infection or infestation in an animal population has been
demonstrated in accordance with the relevant requirements of the Terrestrial Code.

FRESH MEAT

means meat that has not been subjected to any treatment irreversibly modifying its organoleptic and
physicochemical characteristics. This ncludes frozen meat, chilled meat, minced meat and mechanically
recovered meat.

GERMINAL PRODUCTS

means animal semen, oocytes, embryos or hatching eggs

GOOD MANUFACTURING PRACTICE

means a production and testing practice recognised by the Competent Authority to ensure the quality of a product.

HATCHING EGGS

means fertilised bird eggs, suitable for incubation andhatching

HAZARD

means a biological, chemical or physical agent in, or a condition of. an animal or animal product with the potential
to cause an adverse health effect

HEADQUARTERS
means the Permanent Secretariat of the World Organisation for Animal Health located at:
12, rue de Prony, 75017 Paris. FRANCE
Telephone 33-(0)1 44 15 18 88
Fax 33-(0)1 42 67 09 87
Electronic maii: woah@woah.org
WWW: http//www.woah.org

HERD

means a number of animals of one kind kept together under human control or a congregation of gregarious wild
animals. A herd is usually regarded as an epidemiological unit.

IMPORTING COUNTRY

means a country that is the final destination to which commodities are sent.

INCIDENCE

means the number of new cases or outbreaks of a disease that occur in a population at risk in a particular
geographical area within a defined time interval.

INCUBATION PERIOD

means the longest period that elapses between the introducton of the pathogenic agent into the animal and the
occurrence of the first clinical signs of the disease.

INFECTED ZONE

means a zone either in which an infection or infestation has been confirmed, or one that is defined as such in the
relevant chapters of the Terrestrial Code.

INFECTION

means the entry and development or multiplication of a pathogenic agent in the body of humans or animals.

INFECTIVE PERIOD

means the longest period during which an affected animal can be a source of infection.

INFESTATION

means the external invasion or colonisation of animals or the:' immediate surroundings by arthropods, which may
cause clinical signs or are potential vectors of pathogenic agents.
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INTERNATIONAL TRADE

means importation, exportation and transit of commodities.

INTERNATIONAL VETERINARY CERTIFICATE

means a certificate, issued in accordance with Chapter 5.2., descnbing the animal health and public health
requirements that are fulfilled by the exported commodities.

IOURNEY
An animal transport journey commences when the first animal is loaded onto a vehicle!vessel or into a container
and ends when the last animal is unloaded, and includes any stationary restingfholding periods. The same animals
do not commence a new journey until after a suitable period for rest and recuperation, with adequate feed and
water.

KILLING

means any procedure that causes the death of an animal.

LABORATORY

means a properly equipped institution staffed by technically competent personnel under the control of a specialist
in veterinary diagnostic methods, who Is responsble for the validity of the results. The Veterinary Authority
approves and monitors such laboratories with regard to the diagnostic tests required for international trade.

LAIRACE

means pens, yards and other holding areas used for accommodating animals in order to give them necessary
attention (such as water, feed, rest) before they are moved on or used for specific purposes including slaughter.

LISTED DISEASE

means a disease, infection or infestation listed in Chapter 1.3. after adoption by the World Assembly of Delegates.

LOAding/unloading

Loading means the procedure of moving animals onto a vehiclelvessel or into a container for transport purposes,
while unloading means the procedure of moving animals off a vehiclelvessel or out of a container.

MARKET

means a place where animals are assembled for the purposes of trade or sale.

AiEAT

means all edible parts of an animal.

MEAT PRODUCTS

means meat that has been subjected to a treatment irreversibly mod tying its organoleptic and physicochemical
characteristics.

MILK

means the normal mammary secretion of milking animals obtained from one or more milkings without either
addition to it or extraction from it.

MILK PRODUCT

means the product obtained by any processing of milk.

MONITORING
means the intermittent performance and analysis of routine measurements and observations, aimed at detecting
changes in the environment or health status of a population.

NOTIFIABLE DISEASE

means a disease listed by the Veterinary Authority, and that as soon as detected or suspected, shouldbe brought
to the attention of this Authority, in accordance with national regulations.

NOTIFICATION

means the procedure by which.
a) the Veterinary Authority informs the Headquarters,
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b) the Headquarters inform the Veterinary Authority,

of the occurrence of disease, infection or infestation in accordance with Chapter 1.1.

OFFICIAL CONTROL PROGRAMME

means a programme which is approved, and managed or supervised by the Veterinary Authority of a Member
Country for the purposes of controlling a vector, pathogenic agent or disease by specific measures applied
throughout that Member Country, or within a zone or compartment of that Member Country.

Official Veterinarian
means a veterinarian authorised by the Veterinary Authority of the country to perform certain designated official
tasks associated with animal health or public health and inspections of commodities and, when appropriate, to
certify in accordance with Chapters 5.1. and 5.2.

OFFICIAL VETERINARY CONTROL

means the operations whereby the Veterinary Services, knowing the location of the animals and after taking
appropriate actions to identify their owner or responsible keeper, are able to apply appropriate animal health
measures, as required. This does not exclude other responsibilities of the Veterinary Services e.g. food safety.

OUTBREAK

means the occurrence of one or more cases in an epidemiological unit.

OWNED DOC

means a dog for which a person claims responsibility.

PAIN

means an unpleasant sensory and emotional experience associated with actual or potential tissue damage. It may
elicit protective actions, result in learned avoidance and distress and may modify species-specific traits of
behaviour, including social behaviour.

PATHOLOGICAL MATERIAL

means samples obtained from live or dead animals, containing or suspected of containing infectious or parasitic
agents, to be sent to a laboratory.

PLACE OF SHIPMENT

means the place where the commodities are loaded into the vehicle or handed to the agency that will transport
them to another country.

POPULATION

means a group of units sharing a common defined characteristic.

POULTRY

means all birds reared or kept in captivity for the production of any commercial animal products or for breeding for
this purpose, fighting cocks used for any purpose, and all birds used for restocking supplies of game or forbreeding
for this purpose, until they are released from captivity.
Birds that are kept in a single household, the products of which are used within the same household exclusively,
are not considered poultry, provided that they have no direct or indirect contact with poultry or poultry facilities.
Birds that are kept in captivity for other reasons, including those that are kept for shows, racing, exhibitions,
zoological collections and competitions, and for breeding or selling for these purposes, as well as pet birds, are not
considered poultry, provided that they have no direct or indirect contact with poultry or poultry facilities.

PRE-JOURNEY PERIOD

means the period during which animals are identified, and often assembled for the purposes of loading them.

PREVALENCE

means the total number of cases or outbreaks of a disease that are present in a population at risk, in a particular
geographical area, al one specified time or during a given period.

PROTEIN MEAL

means any final or intermediate solid protein-containing product, obtained when animal tissues are rendered,
excluding peptides of a molecular mass less than 10,000 daltons and amino-adds.
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PROTECTION ZONE

means a zone where specific biosecurity and sanitary measures are implemented to prevent the entry of a
pathogenic agent into a free country or zone from a neighbouring country or zone of a different animal health status.

QUALITATIVE RISK ASSESSMENT

means an assessment where the outputs on the likelihood of the outcome or the magnitude of the consequences
are expressed in qualitative terms such as 'high', 'medium’, low' or 'negligible’.

QUANTITATIVE RISK ASSESSMENT

means an assessment where the outputs of the risk assessment are expressed numerically.

QUARANTINE STATION

means an establishment under the control of the Veterinary Authority where animals are maintained in isolation
withno direct or indirect contact with other animals, to ensure that there is no transmission of specifiedpathogenic
agents outside the establishment while the animals are undergoing observation for a specified length of time and.
if appropriate, testing or treatment.

REGISTRATION

is the action by which information on animals (such as identification, animal health, movement, certification,
epidemiology, establishments) is collected, recorded, securely stored and made appropriately accessible and able
to be utilised by the Competent Authority.

RESPONSIBLE DOG OWNERSHIP

means the situation whereby a person accepts and commits to perform various duties In accordance with the
legislation in place and focused on the satisfaction of the behavioural, environmental and physical needs of a dog
and to the prevention of risks (aggression, disease transmission or injuries) that the dog may pose to the
community, other animals or the environment.

RESTING POINT

means a place where the journey is interrupted to rest, feed or water the animals; the animals may remain in the
vehiclelvessel or container, or be unloaded for these purposes.

RESTRAINT

means the application to an animal of any procedure designed to restrict its movements.

RISK

means the likelihood of the occurrence and the likely magnitude of the biological and economic consequences of
an adverse event or effect to animat or human health.

RISK ANALYSIS

means the process composed of hazard identification, risk assessment, risk management and risk communication.

RISK ASSESSMENT

means the evaluation of the likelihood and the biolog cal and economic consequences of entry, establishment and
spread of a hazard.

RISK COMMUNICATION

is the interactive transmission and exchange of information and opinions throughout the risk analysis process
concerning nsk, nsk-related factors and risk perceptions among risk assessors, risk managers, risk
communicators, the general public and other interested parties.

RISK MANAGEMENT

means the process of identifying, selecting and implementing measures that can be applied to reduce the level of
risk.

SAFE COMMODITY

means a commodity that can be traded without the need for risk mitigation measures specifically directed against
a particular listed disease, infection or infestation and regardless of the status of the country or zone of origin for
that disease, infection or infestation.
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SANITARY MEASURE

means a measure, such as those described in various chapters of the Terrestrial Code, designed to protect animal
or human health or life within the whole territory or a zone of a Member Country from risks arising from the entry,
establishment or spread of a hazard.

SEMEN COLLECTION CENTRE

means an approved facility that meets the conditions set out in the Terrestrial Code for the collection, processing
and storage of semen.

SLAUGHTER

means the killing of an animal primarily intended for human consumption.

slaughterhouse/abattoir
means premises, including facilities for moving or lairaging animals, used for the slaughter of animals to produce
animal products and approved by the relevant Competent Authority

SPACE ALLOWANCE

means the measure of the floor area and height allocated per individual or body weight of animals.

SPECIFIC SURVEILLANCE

means the surveillance targeted to a specific disease or infection.

STAMPING-OUT POLICY

means a policy designed to eliminate an outbreak by carrying out under the authority of the Veterinary Authority
the following:
a) the killing of the animals which are affected and those suspected of being affected in the herd or flock and,

where appropriate, those in other herds or flocks which have been exposed to infection by direct animal to
animal contact, or by indirect contact with the causal pathogenic agent; animals should be killed in
accordance with Chapter 7.6.;

b) thedisposalof carcasses and, where relevant, animal products by rendering,burning orburial, orby any other
method described in Chapter 4.13.;

c) the cleansing and disinfection of establishments through procedures defined in Chapter 4,14.

STOCKING DENSITY

means the number or body weight of animals per unit area on a vehiclelvessel or container.

STUNNING

means any procedure that causes loss of consciousness for the purpose of killing without avoidable distress, fear
and pain.

SUBPOPULATION

means a distinct part of a population identifiable in accordance with specific common animal health characteristics.

SURVEILLANCE

means the systematic ongoing collection, collation, and analysis of information related to animal health and the
timely dissemination of information so that action can be taken.

Terrestrial Code
means the WOAH Terrestrial Animal Health Code.

Terrestrial Manual
means the WOAH Manual of Diagnostic Tests and Vaccines for Terrestrial Animals.

TRANSIT COUNTRY

means a country through which commodities destined for an importing country are transported or in which a
Stopover is made at a border post.

UNIT

means an individually identifiable element used to describe, for example, the members of a population or the
elements selected when sampling; examples of units include individual animals, hands, flocks and apiaries.
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VACCINATION

means the administration of a vaccine, in accordance with the manufacturer's instructions and the Terrestrial
Manual, when relevant, with the intention of :nducing immunty in an animal orgroup of animats aga nst one or more
pathogenic agents.

VECTOR

means an insect or any living carrier that transports an infectious agent from an infected individual to a susceptible
individual or its food or immediate surroundings. The organism may or may not pass through a development cycle
within the vector.

vehicle/vessel
means any means of conveyance including train, (ruck, aircraft or ship that is used for carrying animals.

VETERINARIAN

means a person with appropriate education, registered or licensed by the relevant veterinary statutory body of a
country to practice veter nary medicine/science in that country.

VETERINARY AUTHORITY

means the Governmental Authority of a Member Country having the primary responsibility in the whole territory for
coordinating the implementation of the standards of the Terrestrial Code.

VETERINARY LEGISLATION

means laws, regulations and all associated legal instruments that perta n to the veterinary domain.

VETERINARY MEDICINAL PRODUCT

means any product with approved claims to having a prophylactic, therapeutic or diagnostic effect or to alter
physiological functions when administered or applied to an animal.

VETERINARY PARAPROFESSIONAL

means a person who, for the purposes of the Terrestrial Code, is authorised by the veterinary statutory body to
carry out certain designated tasks (dependent upon the category of veterinary paraprofessional) in a territory, and
delegated to them underthe responsibility and direction of a veterinarian. The tasks for each category of veterinary
paraprofessional should be defined by the veterinary statutory bodydepending on qualifications and training, and
in accordance with need.

VETERINARY SERVICES

means the combination of governmental and non-govemmental individuals and organisations that perform
activities to implement the standards of the Terrestrial Code.

VETERINARY STATUTORY BODY

means an autonomous regulatory body for veterinarians and veterinary paraprofessionals.

WILD [ANIMAL]

means an animal that has a phenotype unaffected by human selection and lives independently without requiring
human supervision or control.

WILDLIFE

means feral animals, captive wild animals and wild animals.

ZONE

means a part of a country defined by the Veterinary Authority, containing an animal population or subpopulation
with a specific animal health status with respect to an infection or infestation for the purposes of international trade
or disease prevention or control.

nb: first adopted in 1968; most recent update adopted in 2024.

2024 © OIE - Terrestrial Animal Health Code - 1 7/OG/2O24 ix
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This is Exhibit “C” referred to in the

Affidavit of CATHY FURNESS affirmed before me

at Guelph, Ontario, this day of January, 2025.
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Owner or occupier
Proprtelaire ou occupant
Universal Ostrich
Owner Name (legal owner of premise): Dave Bilinski
Email: universalostrich@gmail.com
Phone #: 778-692-9389
301 Langille Road, Edgewood, BC, VOG 1J0

Location ol animal(s)/thing(s)
Endroil ou se trouvent f(les) animal(aux) ou la(les) chose(s)
^1Langille Road, Edgewood, BC, VOG 1JO
Lat: 49,862402 Long: -118.149296
Premise ID: BC44K4PMR

I have determined or suspect that the animal(s)/1hing(s) described below Is Je constate ou soupponne que les animaux ou les choses d6crits(es)
(are) affected or contaminated by cl-dessous sonl atteints(es) ou conlamines(es) par

Avian Influenza
and pursuant to 48.(1) of the Health ol Animals Act, I hereby require you, et, en vertu du paragraphs 48.(1) de la Loisur la santi des animaux.
Ihe owner or person having the possession, care or control of the i'exige que vous, le(la) propribtaire ou la personne qui a la possession.
animal(s)/thing(s) to dispose of them during the period commencing la responsabilite ou ia charge de ces animaux ou do ces choses,
on the date ol this notice and ending on preniezileur egard, d'icl Ie

2025-02-01
and in the following manner: les mesures decrites ci-dessous :

Method of Destruction to be communicated by CFIA

Digitally signed by ZHANG,
XIANG
Date: 2024.12.31 13:36:51 -08'00' 2024-12-31

Inspector/ Inspecteur Date Telephone /Tdldphono
Ian Zhang

Identification Number
Numbro d'Identification

Age
Age

Sex
Sexe

Description of Animal(s) or Thing(s)
Description de l'(des) animal(aux) ou de la(des) chose(s)

1 All poultry and poultry carcasses along with other material

2 approved by CFIA disposal crew from the above noted poultry
3 production premises.
4

5

6

7

a

8

10

11 File Number:BC-820 22874

12

13

14

15

16

17

10

19

20

21

22
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Disposal
Subsection 48 (1) ol the Health ol Animals Act.

48.[ 1 ) The Minister may dispose ol an animalor thing, or require
ils owner or any person having Ihe possession, care or control ol :l
to dispose Ol II, where Ihe animal or thing

a) Is, or Is suspected ol being, affected or contaminated by a
disease or lox c substance;

b) has been in contact with or In close prox mlly to another
animal or thing that was, or Is suspected ol having been,
infected or contaminated by a disease or tox c substance at
the lime ol contact or close proximity; or

c) Is, or Is suspected of being, a vector. Ihe causative agent of
a disease or a toxic substance

Mesures de dispositions
Le paragraphe 48(1) de la lol sur la same des animaux :

48.(1) La mmistre pevl prendre touts mesure de disposition,
notamment de destruction, ou ordonner d leur proprldtalre, OU la
porsonne qul en a la possession, la responsabilith ou la charge des
solns, de le lake A I'dgard des animaux ou choses qul :

a) soit sonl contaminds par une maladie ou une substance
toxiquo, ou soupgonnds de Wire;

b) sot onl OtO en contact avec das animaux ou choses de la
categotie vishe d tainta a) ou se sont Uouvds dans leur
voeinage iinTddiat.

c) sort sent des substances toxiques, des vecteurs ou des
agents causartdes maladies, ou sonl soupgonnds den dtre.

Penalty
Section 66 of I te Health ol Animals Act:

66. Every person who fails Io comply with a notice delvered to
the person under section 18, 25, 27, 37, 43 or 46 or the regu ations
Is guilty of

a) an offence punishable on summary conviction and liable to a
fine not exceeding fifty thousand dollars or to Imprisonment
tor a term not exceeding six months, or to both;or

b) an indictable offence and liable to a fine not exceeding two
hundred thousand dollars or to imprisonment lor a term not
exceeding two years, or Io both

P4nalite
Lancia 66 de la koi sur la sante dos animaux.

66. Quktonque conhevenl a taws qul kjl a did signlid au titre
des articles 18. 25. 27, 37, 43 ou 4B ou des reglemenls commet une
mfracllon el encourt, sur declaration de culpability ;

a) par procedure sommaire, une amende maximale de clnquante
mine dcrtars el un emprlsonnement maximal de six mols, ou I'une
de ces peines. ou

b) par mise en accusaton, une amende maximale de deux cents
mille dollars el un emprlsonnement maxima) de deux ans, ou
lune de ces peines.

CFIA/ACIA 4202 (2011/08)
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HEALTH OF ANIMALS ACT
ATTACHMENT TO FORM

LOI SUR LA SANTE DES ANIMAUX
ANNEXE AU FORMULAIRE

Owner or occupier
Proprietaire ou occupant
Universal Ostrich
Owner Name (legal owner of premise): Dave Bilinski
Email: universaloslrich@gmail.com
Phone #: 778-692-9389
3A44immmII* DaaA VAC 1 IA

Location of animal(s)Ahing(s)
Endrdt ou so trouveni Hies) anlmaffaux) ou lafies) chosefs)

301 Langilfe Road, Edgewood, BC, VOG 1JO
Lat: 49.862402 Long: -118.149296
Premise ID: BC44K4PMR

Identification Number
Num6ro d'idenlillcation

Age
Age

Sex
Sexe

Description of Anlmal(s) or Ihing(s)
Descriplion de l'(des) animal(aux) ou de 1a(des) chose(s)

23

24

25

26

27

26

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

46

49

50

51

52

Inspector Name / Nom de i’inspecteur
tan Zhang

Inspector (Signature) Inspecteur Dale
2024-12-31

Note: When this formis used Io describe addlional animals, the original d
any lorm it is used with should have Iha following statement placed on X:

Nota:Lorsquo ce formulate sen ft ddcrire tfautres animaux, roriglnal de tout
formulate qm raccompagne devrait porter la mention suivante ;

The description of animals/lhingi io which this form applies is on the attached
copyfias) o! form CFIA/ACIA 4209 which bear the name and date above.

La description (fanimaux/de choses auxquels s'appbque Ie present formulate
figure sur !a(les) copies annexde(s) (tes lormulaires CFIA I ACIA 4209 qui
portent Ie nom et la dale dhauL

CFIA/ ACIA 4209 (2011/OB) Canada
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This is Exhibit “D” referred to in the

Affidavit of CATHY FURNESS affirmed before me

at Guelph, Ontario, this 3° day of January, 2025.
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BWB lnsp*CJO’iAgonGy jintpc^itnitcaaAcnan'a

CFIA Highly Pathogenic Avian Influenza (HPAI) Event 2022 - Western HPAI Response

10 January 2025

Re: Distinct Unit Evaluation and request for exemption from destruction order issued on
December 312024 for Ostriches on BC-820-IP-233 (Universal Ostrich Farms Inc., Edgewood,
B.C.)

To Whom It May Concern,

Thank you for submitting the Distinct Unit Assessment request package for the HPAI infected
premises of Universal Ostrich Farms Inc.

It is critical that, in honouring requests for exemptions from depopulation, we at CFIA remain
aligned with our World Organisation for Animal Health (WOAH) obligations to Canada’s
stamping-out policy with regards to the detection of HPAI. We take these requests seriously
and give each request that meets our initial screening criteria due consideration. Conclusions
reached in reviewing these applications are final and will not be re-evaluated.

WOAH considers the genus Struthio spp. (Ostrich) as "poultry" in their definition of poultry and
they are not exempt from a stamping-out policy. This stamping-out policy reflects the risks
posed by HPAI infected poultry flocks to humans, domestic animals, and wildlife. As part of the
stamping-out policy, the CFIA does not consider individual bird test results when evaluating the
epidemiological unit on an HPAI infected premises. In order for Canada to mitigate the risks
posed by HPAI infected poultry, maintain its international obligations and the expectation of
our trading partners, all birds within the HPAI infected epidemiological unit of a non¬
commercial poultry infected premises must be destroyed and appropriately disposed.

All criteria listed in the Distinct Unit Assessment must be adequately addressed in order to be
granted an exemption from depopulation.

The CFIA defines a Distinct Epidemiological Unit as a group of animals on an infected premises
that are separated from an infected susceptible population such that they are not considered
exposed to the pathogenic agent. After reviewing all the information provided, including, but
not limited to, email communications from Universal Ostrich Inc., an on-site visit conducted by
CFIA staff as well as all communications for the purposes of completing the premises
investigation questionnaire, we did not find that this proposed distinct unit adequately met the
criteria for:

• A distinct epidemiological unit. There is no evidence that a subset of animals are a distinct
unit or at a different level of risk; all animals on the infected premises are under the same
risk of HPAI exposure.
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Canadian Food Ag«fKe cRnad^noe
Agoncy tfinipocJon doa ailmanIo

The CFIA may grant an exemption to depopulation for select flocks that meet the requirement
of having rare and valuable poultry genetics. This consideration requires a significant burden of
proof to demonstrate the high economic value the flock provides to the broader poultry
Industry. Robust processes must be in place (ex. genomic testing) to actively select and breed
for specific desirable traits, with subsequent evidence that this genetic value is critical to the
Canadian poultry industry. An evaluation of the information provided was conducted to
determine if the genetics of the flock were demonstrated to be of uncommon genetic lines that
hold a high economic value to the poultry industry; in conjunction with information available at
Animal Genetic Resources of Canada, the material provided for evaluation of the birds present
at Universal Ostrich Farms Inc. failed to meet the above definition of rare and valuable poultry
genetics. After reviewing all of the information provided, including, but not limited to, email
communications from Universal Ostrich Inc. and Yasuhiro Tsukamoto, as well as Struthio
Biosciences Inc. business plans, the request for an exemption to depopulation based on rare
and valuable poultry genetics is denied. This decision is final and is not subject to appeal.

The CFIA/ACIA 4202-Requirement to Dispose of Animals or Things was delivered on December
31, 2024, and must be completed by February 01, 2025. A draft plan for the destruction and
disposal of all birds and things listed on the 4202 can be provided to your case officer for
subsequent CFIA review and approval. We appreciate that this is a difficult decision, and should you
need support regarding a plan for destruction and /or disposal please let your case officer know. We
have also provided the link for the AgSafe mental health website. They have valuable resources that you
may find helpful.

Sincerely,

Troy Bourque B.Sc.,D.V.M.

Planning Chief, Western HPAI Response

Cortnie Fotheringham

Digitally signed by
Bourque, TroyBourque
Date.202i.0*.10
1454-.30 -07'00'

Fotheringham,
Cortnie
2025.01.10 13'.57:52
-08'00'

Bourque,
TroyBourque

Incident Commander, Western HPAI Response
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This is Exhibit “D” referred to in the

affidavit of Kelly Quan

affirmed before me at Vancouver, British Columbia

this 7th day of February 2025

ALICIA BLIMKIE
Barrister & Solicitor

Department of Justice
900 - 840 Howe Street

Vancouver, BC V6Z 2S9
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Court File No.: T-292-25

FEDERAL COURT

BETWEEN:

UNIVERSAL OSTRICH FARMS INC.

Applicant

ATTORNEY GENERAL OF CANADA

Respondent

MEMORANDUM OF FACT AND LAW OF THE RESPONDENT.
ATTORNEY GENERAL OF CANADA

DEPARTMENT OF JUSTICE CANADA
British Columbia Region
National Litigation Sector
900-840 Howe Street
Vancouver, BC V6Z 2S9

Per: Paul Saunders
Jordan Marks

Tel.: (604)666-2061
Fax.: (604) 666-2760
Email: Daul.saunders@justice.gc.ca

iordan.marks@iustice.gc.ca

Counsel for the Respondent
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OVERVIEW

1. The Court should not grant the interlocutory injunction sought in this motion because

the applicant cannot meet the three-part test for injunctive relief.

2. In particular, the public interest in allowing the Canadian Food Inspection Agency

(CFIA) to carry out its duties under the Health of Animals Act (HAA) to protect the

health and safety of animals and all Canadians far outweighs the economic harms the

applicant may suffer if the court does not intervene.

3. The Court should also not grant the additional relief sought, namely, an order

amending the quarantine requirements imposed on the applicant by CFIA under

section 6 of the HAA. The applicant has not identified any legal basis to challenge the

quarantine requirements, nor provided any evidence in support. In any event, an order

amending those requirements is not available on this motion, or at all.

PART I - FACTS

CFIA Mandate and Statutory Framework

4. CFIA is dedicated to safeguarding food, animals and plants, which enhances the health

and well-being of Canada’s people, environment and economy. The health and safety

of Canadians is the driving force behind the design and development of CFIA’s

programs. One of CFIA’s primary objectives is to protect Canadians from preventable

health risks related to food and zoonotic diseases.'

5. Canada is a member of the World Organisation for Animal Health (WOAH). WOAH

is a science-based global authority on animal and veterinary public health. As an inter¬

governmental organisation, WOAH focuses on collecting, analyzing, and

transparently disseminating scientific veterinary information on animal diseases and

zoonosis situation. WOAH works to improve animal health and animal welfare

1 Affidavit 1 of Cathy Furness affirmed January 30, 2025 [Furness Affidavit] at para 5.
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worldwide. WOAH’s standards inform the measures that CFIA implements to achieve

its objectives.2

6. CFIA is responsible for administering and enforcing a number of federal statutes,

including the HAA and Regulations.3 The purpose of the HAA is, in part, to prevent or

control the spread of the diseases that may affect animals and to prevent or control the

spread of diseases that may be spread by animals to humans.4

7. The HAA defines a “disease” as including “a reportable disease and any other disease
that may affect an animal or that may be transmitted by an animal to a person”.5

8. Section 48 of the HAA provides that:

48 (1) The Minister may dispose of an animal or thing, or

require its owner or any person having the possession, care

or control of it to dispose of it, where the animal or thing

(a) is, or is suspected of being, affected or contaminated

by a disease or toxic substance;

(b) has been in contact with or in close proximity to

another animal or thing that was, or is suspected of

having been, affected or contaminated by a disease or
toxic substance at the time of contact or close proximity;

or

(c) is, or is suspected of being, a vector, the causative

agent of a disease or a toxic substance?

2 Furness Affidavit at para 6.
3 Furness Affidavit at para 7; Health of Animals Act, SC 1990, c 21 [HAA]; Canadian
Food Inspection Agency Act, SC 1997, c 6, ss 4, 11.
4 Furness Affidavit at para 7; River Valley Poultry Farm Ltd v Canada (AG), 2009
QNCA 326 at para 68.
5 Furness Affidavit at para 8; HAA, s 2(1).
6 HAA, s 48.
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(2) The Minister may treat any animal or thing described in

subsection (1), or require its owner or the person having the

possession, care or control of it to treat it or to have it treated,

where the Minister considers that the treatment will be

effective in eliminating or preventing the spread of the

disease or toxic substance.

(3) A requirement under this section shall be communicated

by personal delivery of a notice to the owner or person

having the possession, care or control of the thing or by

sending a notice to the owner or person, and the notice may

specify the period within which and the manner in which the

requirement is to be met.

9. The HAA and the Compensation for Destroyed Animals and Things Regulations allow

that compensation may be payable to the owners of animals or things ordered

destroyed to prevent the spread of disease.7

Avian Influenza

10. Avian Influenza (AI) is a disease caused by influenza Type A viruses, which occur

naturally in wild aquatic bird populations, but can spread to domestic poultry, other

birds and mammals, and, less commonly, people.8

1 1. Birds infected with AI may show no clinical symptoms of infection, although the

current strain of AI has presented with a higher rate of clinical symptoms and death.

Clinical symptoms signs of AI in birds vary from mild respiratory disease to acute

disease with high mortality. The severity of disease varies depending on the strain of

virus and species affected. An outbreak of AI can result in significant die-off events

7 HAA, s 51; Compensation for Destroyed Animals and Things Regulations, SOR/2000-
233.
8 Fumess Affidavit at para 10.
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in bird populations. Birds without signs of infection can still actively transmit the virus

and facilitate its mutation.9

12. AI variants are categorized into highly pathogenic avian influenza strains (HPAI) and

low pathogenicity avian influenza strains (LPAI). The Reportable Diseases

Regulations to the HAA, which lists reportable diseases, includes LPAI and HPAI -

subtypes H5 and H7.10

13. AI is diagnosed through laboratory testing. HPAI has been detected in Canada in

domestic poultry on numerous occasions. Since 2021, the predominant subtype of AI

found in domestic and wild birds in Canada has been HPAI H5N1. Another highly

pathogenic variant, HPAI H5N2, was detected for the first time in Canada in

November 2024 in domestic poultry in British Columbia.11

14. Although rare, transmission of HPAI to humans can occur, most commonly when

people have had close contact with infected birds. In rare cases, infection may lead to

severe illness or death. Approximately half of the over 900 human cases reported

around the world since 1997 have been fatal. In the Fall of 2024, a teenager in British

Columbia became critically ill from HPAI.12

15. AI is a disease of significant human health concern due to the virus’s ability to reassort

and mutate. Certain mutations can cause the virus to become more likely to infect

people and sustain human-to-human transmission. The Public Health Agency of

Canada currently deems the risk to humans as low but are continuously monitoring the

ongoing outbreak for changes in the virus.13

16. Ostriches are susceptible to infection with AI. Similar to many birds, ostriches

typically do not show clinical signs of infection of AI but can nonetheless continue to

replicate, mutate, and shed the virus. It is also possible for ostriches to be infected with

9 Furness Affidavit at paras 11, 13.
10 Furness Affidavit at para 14.
1 1 Furness Affidavit at para 15.
12 Furness Affidavit at paras 12, 16.
13 Furness Affidavit at para 12.
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more than one subtype of influenza virus. This may allow HPAI variants to mix with

other circulating influenzas creating new combinations with potentially different

behaviors. Additionally, ostriches have potential to contribute genetic mutations to

avian influenza viruses that may increase viral adaptability to mammalian hosts.14

CFIA’s Response to HPAI

17. CFIA plays an important role in furthering the Government of Canada’s broader

efforts to help prevent the introduction and spread of HPAI in Canada. CFIA’s efforts

to control HPAI are aimed at mitigating risks that include:

a. health impacts on domestic birds;

b. health impact on humans, including that AI infection in birds could serve as a

precursor to a human flu pandemic; and

c. economic repercussions of an outbreak of AI.15

18. CFIA’s response strategy to an outbreak of HPAI in poultry is to eradicate detected

disease and re-establish Canada’s disease-free status as quickly as possible. This is

referred to by CFIA and others as a “stamping out” strategy or policy. Stamping out

includes ensuring that poultry flocks infected with or exposed to HPAI on an infected

premises are humanely destroyed. The stamping out policy is applied for all detections
of AI subtype H5 in domestic poultry, regardless of within flock mortality and

evidence of clinical symptoms. This includes situations where birds appear healthy.

The stamping out policy mitigates the risk of further spread of the virus, opportunity

for virus mutation and risk of transmission to humans.16

19. CFIA’s implementation of stamping out aligns with WOAH’s standards. Without

stamping out, a country cannot be considered free from HPAI until at least 12 months

14 Furness Affidavit at para 21.
15 Furness Affidavit at para 17.
16 Furness Affidavit at para 18.
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from an infection in poultry, as opposed 28 days where stamping out is implemented. 1

Losing disease-free status by not implementing stamping out may have adverse

impacts on Canada’s trade relationships, in particular trading partners could stop

importing Canadian poultry.17 18

20. CFIA applies the WOAH’s definition of “poultry” when implementing HPAI response

measures, including stamping out. Ostriches that are kept in captivity for the

production of any commercial animal products or for breeding are poultry.19

December 31, 2024 Order

21. On December 31, 2024, the CFIA provided notice to Universal that it was required to

dispose of all ostriches located at 301 Langille Road, Edgewood, British Columbia, by

February 1, 2025 (Order). Prior to making the Order, CFIA confirmed that

Universal’s ostriches were affected or contaminated by HPAI.20 The Order was made

under the authority of subsection 48(1) of the HAA, and constituted notice under

subsection 48(3) of the HAA. Universal was informed that failure to comply with the

Order constituted an offence.21

22. On December 28, 2024, an anonymous individual not associated with Universal left

CFIA a voicemail alerting them of sick ostriches at Universal’s farm. That same day,

CFIA contacted Universal. At that time, Universal reported that around 25 ostriches
died in the previous 3 week period. Universal had roughly 450 ostriches.22

23. On December 29, 2024, an additional 4 ostriches died.22

17 Fumess Affidavit at para 19, Ex A Terrestrial Animal Health Code, Chapter 10.4,
“Infection with High Pathogenicity Avian Influenza Viruses”.
18 Fumess Affidavit at para 20.
19 Fumess Affidavit at para 22, Ex B -Glossary to the Terrestrial Animal Health Code.
20 Fumess Affidavit at para 23, Ex C.
21 Affidavit 1 of David Bilinski affirmed January 29, 2025 [Bilinski Affidavit], Ex F.
22 Fumess Affidavit at para 24.
23 Fumess Affidavit at para 25.
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24. On December 30, 2024, CFIA went to Universal’s premises and collected samples.24

25. On December 31, 2024, CFIA received the results from the samples collected. The

results confirmed that the ostriches tested were positive for AL25

26. In total, 69 ostriches from Universal’s farm died of flu-like symptoms between
December 2024 and January 15, 2025.26

Unsuccessful Request for an Exemption

27. On January 10, 2025, CFIA determined that Universal did not meet the criteria for an
exemption from the Order.27

28. In order to qualify for an exemption, Universal had to demonstrate that the ostriches:
(a) were a distinct epidemiological unit (Distinct Unit); and (b) possessed rare and

valuable poultry genetics.28

29. In order to be a Distinct Unit, a subset of the ostriches must exist as a distinct unit with

no exposure to AI. The ostriches needed to be protected from the outside environment

where AI was currently known to exist.29

30. Universal provided no evidence to support a finding that its ostriches were a Distinct

Unit. In fact, the ostriches are housed outdoors in several large pens, with shared

personnel and farm management practices exhibited between all groups of birds onsite.

The farm also has a large pond between two of the outdoor bird pens with significant

wild bird activity.10

31. In order for the ostriches to be considered to possess rare and valuable poultry genetics,

the flock must provide high economic value to the broader Canadian poultry industry.

24 Furness Affidavit at para 26.
25 Furness Affidavit at para 27.
26 Bilinski Affidavit at para 77.
27 Furness Affidavit at para 29.
28 Furness Affidavit at para 30.
29 Fumess Affidavit at para 31.
30 Fumess Affidavit at para 32.
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There must be in place a robust process to actively select and breed for specific

desirable traits and evidence that this genetic value is critical to the Canadian poultry

industry. Universal provided no such evidence.31

PART II - ISSUES

32. The issues before this Court are:

a. whether this motion should be dismissed for delay; and

b. whether Universal can meet the test for interlocutory injunctive relief.

PART III -SUBMISSIONS

Motion is not Truly Urgent

33. Universal bears the burden of demonstrating that this matter is truly urgent, such that

the Court should consider Universal’s motion notwithstanding its failure to comply

with the timeline in Rule 362(1) of the Federal Courts Rules.

34. CFIA was informed of Universal’s intention to bring an interlocutory injunction to

stay the Order via its legal counsel on January 27, 2025.

35. On January 30, 2025, CFIA was provided with:

a. a draft of Universal’s notice of motion and swom copies of the Affidavits of

David Bilinsky and Karen Espersen at 9:37am;

b. an unfiled copy of Universal’s notice of motion, notice of application, and

swom copies of the Affidavit of Dr. Steven Pelech and Karina Jones at 2:35pm;

and

c. an unfiled copy of the Affidavit of Micheal Carter attaching the report of Dr.

Jeff Wilson at 9:24pm.

31 Furness Affidavit at paras 33-34.
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36. Universal relies on Rule 361 as a basis for bringing this motion, which dispenses with

service requirements for ex parte motions.32

37. Although Universal relies on Rule 361, CFIA did have one day’s notice of this motion.

Under Rule 362, a party seeking to bring a motion with less than three days notice

must convince the Court of its urgency.

38. Universal has not met its burden to establish the urgency of this motion. Any suggested

“urgency” is attributable solely to Universal’s delay in bringing the motion, and its

underlying judicial review application. Universal does not attempt to explain this delay

in its materials. Deadlines for taking action do not become urgent simply because a

party delayed taking action until the last minute.33 The Court is justified in dismissing

this motion for delay.34

39. It is also noteworthy that the Order does not come into effect on February 1, 2025

(“ordering” a cull); rather, the time for Universal to comply with the Order ends on

that date. It is not in the public interest for the Court to intervene on an urgent basis to

avoid the consequences of non-compliance with an order presumed to be lawful.

40. If the Court hears this motion, to the extent that there are gaps or conflicts in the

evidence, they should be presumed to be amenable to a robust response from CFIA.

No adverse inferences should be drawn from CFIA’s inability to respond fully or at

all to Universal’s materials - CFIA’s limited affidavit evidence necessarily had to be

prepared before even seeing any of these materials.

Test for an Interlocutory Injunction is Not Met

41. Interlocutory injunctions are an extraordinary remedy that should not be lightly

granted. While the courts have a supervisory role to play, caution should be exercised

32 Rule 374 allows the Court to grant an interim injunction on an ex parte motion only if,
in the case of urgency, no notice is possible.
33 Tsiavos v Canada (Public Safety and Emergency Preparedness), 2011 FC 747
[THauos] at paras 17-21; Singh Shergill v Canada (Citizenship and Immigration), 201 1
FC 1274 at para 10 (in the context of stays of immigration matters).
34 Tsiavos at para 21.
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against usurping the legislative and executive roles of government and “governing by

interlocutory order”?5

42. The test for interlocutory injunctive relief (the “RJR Test”) requires the moving party

to prove:

a. there is a serious issue to be tried;

b. irreparable harm would result if the injunction is not granted; and

c. the balance of convenience, considering of the circumstances, favour granting

the injunction.3536

43. The RJR Test is conjunctive and the party seeking the injunction must satisfy all three

parts of the test.

a) Serious Issue to be Tried

44. Given the timeframe within which CFIA is responding to this motion, the absence of

detailed submissions on the grounds of review proposed in Universal’s underlying

application for judicial review should not be taken to reflect the extent of the

arguments CFIA may ultimately make in response to each issue, nor to represent any
kind of concession that they raise a serious issue to be tried.

45. Even upon a cursory evaluation of the underlying application, it is evident it does not

meet the low bar for establishing an arguable case on judicial review.

46. For example, Universal alleges that CFIA breached the requirements of procedural

fairness by not explaining what evidence was required to support its application for an
exemption to the Order. However, the underlying application only seeks an order

quashing the December 31, 2024 Order, and does not challenge the January 10, 2025

decision to deny the exemption. As such, even if the applicant established that the

35 Snuneymuxw First Nation v HMTQ, 2004 BCSC 205 [Snuneymuxw] at paras 69, 72.
36 RJR-MacDonald Inc v Canada (AG), 1994 CanLII 1 17 (SCC) [RJR MacDonald] at
334.
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exemption request process was unfair, that determination would have no bearing on

the Court’s review of the Order.

47. In addition, Universal alleges that the Order was unreasonable because CFIA failed to

consider certain factors including “the characteristics of ostriches, the value of the

research potential, and the alternatives to “stamping out” provided by the World

Organization of Animal Health.” These arguments do not raise a serious issue to be

tried because they necessarily require the Court to take on the role of an academy of

science and consider whether the Order was the correct decision in light of the

scientific evidence or to determine if another alternative provided by the WOAH such

as vaccination would have been preferable in the circumstances. That is not the proper
role of the Court on judicial review. 37

48. Finally, Universal alleges that the Order breached its Charter rights, without

identifying which of its Charter rights was allegedly breached, and without providing

any arguments with respect to how such a breach could be established and whether it

was justified in the circumstances. Puzzlingly, Universal cites the right to property

recognized in the Canadian Bill of Rights, also without providing any analysis or

explanation of how that right could provide any basis for setting aside the Order.38
These bare assertions, without more, cannot raise a serious issue.

49. In Bedard v Canada, this Court dismissed an application for an injunction at the first

step of the injunction test where the underlying application challenged an order to

destroy a herd of wapiti made under s. 48 of the HAA. The Court in that case decided
that the underlying application did not raise an arguable case in light of the “singular”

provisions of the HAA and the highly deferential standard of review that would be

applied by the Court tasked with reviewing CFIA’s decision.39

37 Nunavut Tunngavik Inc v Canada (Minister of Fisheries and Oceans),1998 CanLII
9080 (FCA) at para 18.
38 Notice of Motion at para 79; Notice of Application at paras 78-80.
39 Bedard v Canada. 1997 CanLII 17621 (FC).
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50. In any event, given that the applicant cannot meet either of the other two steps of the

injunction test, it is not necessary for the court to decide whether the underlying

application raises a serious issue.

b) No Irreparable Harm

51. Universal has not provided evidence establishing that it will suffer irreparable harm if

the Order is not stayed pending a determination of the underlying application.

52. Irreparable harm is harm which either cannot be quantified in monetary terms or which

cannot be cured because one party cannot collect damages from the other.40 Clear and

non-speculative evidence is necessary to show that irreparable harm will occur and

assertions that irreparable harm is “likely” to be suffered are not sufficient.41 The

evidence must establish that the irreparable harm is linked to what is sought to be

prohibited by the injunctive relief.42 In this context, the irreparable harm must flow

from the Order, and must be to Universal and not its livestock.43

53. Universal alleges that a variety of different harms will occur if the requested injunction

is not granted, none of which constitute irreparable harm for the purposes of the

injunction test.

54. Several of the alleged harms are not harms to Universal itself and therefore cannot

meet the second step of the injunction test. For example, Universal alleges that if its

herd is destroyed, its inability to produce ostriches will impact the ostrich industry and

extinguish research opportunities.44

55. Another alleged harm relates to the difficulty of replacing Universal’s herd of

ostriches. While Universal states “there is no way to replace it at all”, it also states “it

would be nearly impossible to purchase 400 ostriches in Canada” and “the cost to

40 RJR MacDonald at 341.
41 United States Steel Corporation v Canada (AG), 2010 FCA 200 at para 7.
42 Ahousaht First Nation v Canada (Fisheries, Oceans and Coast Guard), 2019 FC 1116
at para 93.
43 Skibsted v Canada (Environment and Climate Change), 2021 FC 301 at paras 44-45.
44 Notice of Motion at paras 86, 92-94.
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purchase an ostrich is $7,500”, and “it is very difficult to import ostriches from

abroad”, suggesting that replacing the herd is not impossible, but simply difficult and

cost prohibitive.45 Additionally, Universal states that it would take two years before it

could generate income from new ostriches.46 Again, this financial loss cannot amount

to irreparable harm.

56. Universal’s arguments that the loss of its herd cannot be quantified in monetary terms

is belied by the existence of a compensation scheme in the HAA and the Compensation

for Destroyed Animals and Things Regulations. Universal’s position can only be that

the compensation under the statutory scheme is inadequate to fully compensate the

financial losses it would suffer if its herd were destroyed.

57. Universal also alleges it will be liable to pay “several hundred thousands of dollars”

to a contractual partner if the herd is killed.47 Universal itself has quantified that loss

in monetary terms and, obviously, such loss cannot constitute irreparable harm.

58. A more fundamental problem with Universal’s submissions on irreparable harm is that

all of the alleged harms relate to the destruction of the herd, rather than to the effects

of the Order itself.

59. The Minister has discretionary authority under subsection 48(1) of the HAA to either

dispose of affected or contaminated animals, or to require their owners to do so. Even

if the Court quashed the Order requiring Universal to dispose of its herd, the Minister

would retain the statutory authority to dispose of Universal’s herd. As such, obtaining

an injunction staying the Order, or even succeeding on the application below and

having the Order quashed, will not necessarily avoid any harms associated with the

destruction of Universal’s herd. In other words, the alleged irreparable harm lacks the

necessary link to the injunctive relief sought.

45 Notice of Motion at paras 84-85, 87-88.
46 Notice of Motion at para 89.
47 Notice of Motion at para 90.
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c) Balance of Convenience Favours Dismissing the Motion

60. The third branch of the RJR Test only becomes relevant if Universal has established

that they will suffer irreparable harm if the injunction is not granted. As Universal has

not established irreparable harm, the Court need not consider this element of the test.

In any event, the balance of convenience weighs overwhelmingly in favour of
dismissing Universal’s motion.

61. This step of the test requires the Court to consider not only potential harm and impacts

to Universal and CFIA, but to the public interest.

62. Government is assumed to act in furtherance of the public interest. When a Court order

interferes with the government’s efforts to carry out a prescribed duty related to

promoting or protecting public interests, the public interest has a central importance

in determining the balance of convenience.48 When a public authority is prevented

from exercising its statutory powers, the public interest - of which that authority is

guardian -suffers irreparable harm.49

63. The HAA's purpose is to protect the health of people and animals, not the economic

interests of individuals.50 The record includes evidence of risks to human and bird

health of failing to apply a stamping out policy that may be difficult to quantify, but

are qualitatively different than economic impacts on individuals. These include

sickness and death in domestic birds and humans, mutation of new virus variants, and

even that HPAI could act a precursor to a human flu pandemic.51

64. AI also has potential to create far-reaching economic harm. In addition to impacts on

farmers of an outbreak of AI in their own flocks, loss of “disease-free” status by not

48 RJR-MacDonald at 343-347.
49 North of Smokey Fishermen's Assn v Canada (AG), 2003 FCT 33 at paras 25, 26; Fish,
Food and Allied Workers (Unifor) v. Canada (Attorney General), 2024 FC 1644 at para
169.
50 River Valley Poultry Farm Ltd v Canada (AG),2009 ONCA 326 at para 68.
51 Furness Affidavit at paras 12-13, 16-17.
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applying a stamping out policy (including in this case) could have adverse

ramifications for Canada’s poultry industry as a whole.52

65. In the present circumstances, the Court must exercise caution to avoid -by implication

of issuing an injunction - making a decision as to whether potential risks posed by

delaying CFIA’s response to HPAI at Universal are acceptable and may be borne by

the public. The Court lacks the expertise to make such risk determinations. Yet this is

precisely what Universal asks the Court to do, referring to “very little risk” if the

injunction is granted, that the herd “appears healthy”, and to Dr. Pelech’s opinion that

it is extremely unlikely they are shedding virus or that it would be transmissible to

humans.53 Opinions on the merits of a decision made in the public interest do not favor

granting an injunction.

PART IV -ORDER SOUGHT

66. The respondent asks that the motion be dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at the City of Vancouver, in the Province of British Columbia this 31st day of
January, 2025.

Paul Saunders
Jordan Marks
Counsel for the Respondent

TO: Federal Court

AND TO: Counsel for the Applicant

Cleveland Doan LLP
1321 Johnstone Road
White Rock, BC V4B 3Z3
Per: Michael D. Carter
Email: michael@clevelanddoan.com

52 Furness Affidavit at paras 19-20.
53 Notice of Motion at para 99.
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This is Exhibit “E” referred to in the

affidavit of Kelly Quan

affirmed before me at Vancouver, British Columbia

this 7th day of February 2025

ALICIA BLIMKiE
Barrister & Solicitor

Department of Justice
900 - 840 Howe Street

Vancouver, BC V6Z 2S9
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Cour federale

Date: 20250131

Docket: T-294-25

Toronto, Ontario, January 31, 2025

PRESENT: The Honourable Justice Battista

BETWEEN:

UNIVERSAL OSTRICH FARMS INC.

and

Applicant

CANADIAN FOOD INSPECTION AGENCY

Respondent

ORDER

UPON the Applicant’s motion for an injunction prohibiting the execution of the Notice

issued by the Canadian Food Inspection Agency [CFIA] on December 31, 2024, requiring the

Applicant to dispose of animals in its possession, and for an amendment to the Requirement to

Quarantine notice dated December 28, 2024;

AND UPON considering that a party seeking an injunction must satisfy the following

three-part test: (1) that the application for judicial review raises a “serious question to be tried”; (2)

that the moving party will suffer irreparable harm if a stay were refused; and (3) that the balance

of convenience (i.e., the assessment of which party would suffer greater harm from the granting or
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refusal of the stay pending a decision on the merits) favours granting the stay (RJR-MacDonald

Inc v Canada (Attorney General), 1994 CanLII 1 17 (SCC), [1994] 1 SCR 311 [ft/rt] at 334);

AND UPON considering that the Applicant has demonstrated that the main application

raises at least two serious questions, first, whether the Notice requiring disposal of the animals was

reasonable in light of the discretion available to the Respondent to require either disposal or

vaccination of the animals under subsections 48(1) and (2), respectively, of the Health of Animals

Act, SC 1990, c 21 [HAA] (Canada (Minister of Citizenship and Immigration) v Vavilov, 2019

SCC 65 at para 108) and second, whether the Notice is an incursion upon provincial responsibility

under the British Columbia Animal Health Act, SBC 2014, c 16;

AND UPON being satisfied that the Applicant has demonstrated that irreparable harm

would result if the injunction is not granted, in the form of the closure of its 25-year old business

and the loss of the Applicant’s decades-long efforts in cultivating a unique herd of ostriches;

AND UPON being satisfied that the balance of convenience favours the Applicant in

granting the Order, considering that refusing the injunction would expose the Applicant to

irreparable harm and render the main application for judicial review moot, and that the Respondent

has a range of options under the HAA to address its concerns regarding public safety;

THIS COURT ORDERS that:

1. The Notice dated December 31, 2024 requiring the Applicant to dispose of the

ostriches pursuant to subsection 48(1) of the HAA, is stayed until a decision is

rendered in the underlying application for judicial review;

2. The request to amend the Requirement to Quarantine notice is denied;
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3. There is no order regarding costs.

"Michael Battista"
Judge

I HEREBY CERTIFY that the above document is a true copy of
the original filed in the Court./

JE CERTIFIE que Ie document ci-dessus est une copie confirme
A I'original depose au dossier de la Cour federale.

Filing Date
Date de depot : 31-JAN-2025

Dated
Fait le : ^-FEE-2025
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This is Exhibit “F” referred to in the

affidavit of Kelly Quan

affirmed before me at Vancouver, British Columbia

this 7th day of February 2025

ALICIA BLIMKIE
Barrister & Solicitor

Department of Justice
900 - 840 Howe Street

Vancouver, BC V6Z 2S9

98 



PS – Counsel P. Saunders 

JB – Hon. Justice Battista 

 

 

~9:08 

PS: 

… This is an Order requiring under section 41 of the Health of Animals Act, or directing, that 
Universal dispose of or “cull” its animals because they have been detected to have been infected 
with the Avian Flu.   

... the Order was eƯective immediately when it was made December 31, and required them to do 
this by February 1. And if you scroll down further in that Order you’ll see that it goes through the fact 
that failure to take the actions set out therein is an oƯence.   

… this isn’t an injunction that is being brought today to prevent an order from coming into eƯect 
tomorrow. It’s an injunction to relieve Universal of the consequences of not complying with it, that’s 
all it can be. 

The other issue here is that under s. 48(1) of the Health of Animal Act … the Minister can order – in 
this case Universal or a farm or an operator – to cull animals or dispose of animals, but the Minister 
retains that authority to do that. So we have an order here that … said to Universal “cull these 
animals by … February 1 the consequences of which are liability, including the potential that it’s an 
oƯence, but the Minister can still do that.  So we’re in a strange situation where … the urgency is not 
the coming into eƯect of the order, it’s that a deadline has passed. And the deadline was to cull … 
400 ostriches.  We’re already in a situation where – I’m not an expert in how that’s done – but I don’t 
think that’s being done tomorrow.  So the Court’s being asked to relieve Universal essentially of 
compliance with the Order under circumstances where the Minister can still eƯect this cull… 

 

 

~21:22  

PS: 

…the injunction wouldn’t enjoin response action by the Minister or CFIA, it only requires Universal, 
the farm or the operator, to cull the animals… 
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~1:22:49  

PS: 

This is the Order that is impugned in the underlying judicial review.  And when we are talking about 
harms we are talking about harms that flow from this Order. We talked a little bit about when it was 
issued and that it was eƯective immediately and required Universal to take action to dispose of the 
animals on the basis that they had been infected, and what we are dealing with here is really … that 
time period expiring, which will be tomorrow.  

And I just want to emphasize again that under s. 48 of the Health of Animals Act the Minister can 
require someone to do something, or the Minister can require—can do that themselves–including 
the disposal of animals.  I will come back to that; I don’t want to make too much of … that point but 
I think it is important for framing what this injunction is actually about.  

 

 

~1:26:20 

JB: 

I still feel like I’m missing something about your characterization of the December 31st. You … 
mentioned it a few times and I just want to be clear. This is an Order for them to destroy the animals 
by tomorrow, right, so this is, and they will be subject to penalty if they don’t … we’re on the same 
page that this is an Order for them to dispose of the animals, to cull the animals by the end of day 
by February 1, or face penalties. 

 

 

~1:27:37 

PS: 

So this was an Order for Universal to undertake this itself.  That’s my point …  it really goes to 
irreparable harm in the fact that if you enjoin this Order, you won’t be enjoining the Minister from 
doing this, that authority will still be there… 

…we have this distinction here between whether Universal does this or the Minister could 
potentially do this or would have the authority to do so as well, regardless of whether or not this 
Order is followed. So you are being asked to enjoin this Order … more to relieve of non-compliance 
than to avoid a cull – that’s the point I am trying to make. That’s how we say that this is better 
characterized. 
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~1:40:06 

JB:  

…you’ve made the point that what is before the Court today is not so much whether the birds are 
disposed of or not, but who does the disposal as you said … a stay of this Order just means the ball 
is in the Minister’s court to dispose of the birds... 

 

~1:46:00 

JB: The way you’ve pitched my decision is who bears the responsibility to act on the risk identified 
by the Minister.  There’s some weight, there’s some justification to the way you’ve characterized it, 
because the applicants are really asking to be relieved of the obligation that arose from the 
December 31 Order. 

...my Order as you’ve characterized to me would not stop the culling or the destruction of the 
animals … my order is not going to stop the Minister from … taking whatever steps the Minister 
needs to take to protect the risk that is identified, my order would suspend the obligation on the 
applicants to destroy the animals… 

PS: …if we deal with this on the basis that the Order can be made and the Minister can proceed 
anyway, I’m certainly not trying to submit that that’s the correct the approach or predicting the 
future in terms of what’s going to happen here. I think we just have to look at, apply the injunction 
test including the irreparable harm piece and that’s just something that goes to that and what this 
Order is about  … and Justice if you have trouble with that point, I certainly don’t think that a 
necessary point for your decision. I don’t think that’s the main piece of this, I think what I’m going to 
say about balance of convenience and otherwise about irreparable harm are certainly suƯicient to 
dismiss this motion, so I don’t want to get bogged down in this issue or suggest this is really the 
fundamental issue that is before the Court. 
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OVERVIEW 

1. The respondent Canadian Food Inspection Agency (“CFIA”) seeks an Order 

clarifying that the Court’s Order dated January 31, 2025, staying the 

December 31, 2024 Notice requiring the Applicant to dispose of its ostriches 

pursuant to subsection 48(1) of the Health of Animals Act (“HAA”) until a 

decision is rendered in the underlying application for judicial review does not 

enjoin the Minister from exercising the Minister’s authority to dispose of the 

ostriches under subsection 48(1) of the HAA. 

2. In the alternative, the respondent seeks an Order abridging the timelines for 

the remaining steps in the underlying application for judicial review to allow 

for an expedited application hearing. 

PART I - STATEMENT OF FACTS 

3. On December 31, 2024, CFIA received lab-confirmed results from dead bird 

samples confirming that ostriches owned by Universal Ostrich Farms Inc. 

(“Universal”) had tested positive for a highly pathogenic strain of Avian 

Influenza,1 which is a reportable disease under the Reportable Diseases 

Regulations to the HAA.2  

4. By January 15, 2025, 69 of Universal’s approximately 450 ostriches had died, 

with clinical signs preceding death which were consistent with highly 

pathogenic Avian Influenza infection.3  

5. Avian Influenza occurs naturally in wild aquatic bird populations, but can 

spread to domestic poultry, other birds and mammals, and people.4 

Approximately half of the over 900 human cases of highly pathogenic Avian 

 
1 Affidavit of Cathy Furness dated January 30, 2025 [Furness Affidavit] at para 
27 (Affidavit of Kelly Quan dated February 7, 2025 [Quan Affidavit], Ex C at 37). 
2 Furness Affidavit at para 14 (Quan Affidavit, Ex C at 34). 
3 Affidavit of David Bilinski dated January 29, 2025 at para 77. 
4 Furness Affidavit at para 10 (Quan Affidavit, Ex C at 33). 
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Influenza since 1997 have been fatal.5 In the Fall of 2024, a teenager in 

British Columbia became critically ill after contracting highly pathogenic Avian 

Influenza.6  

6. Birds, including ostriches, can be infected with Avian Influenza while showing 

few or no clinical signs of illness. These birds without signs of infection can 

actively shed and transmit the virus while also facilitating potential mutation.7 

Mutation is a serious concern because certain mutations can create new 

strains of the virus and cause the virus to become more pathogenic or likely 

to infect other birds and mammals, including people.8  

7. Accordingly, CFIA has adopted a policy of “stamping out”, which aligns with 

international standards – including those employed by the World 

Organization for Animal Health – and ensures that poultry flocks infected with 

or exposed to highly pathogenic Avian Influenza are humanely destroyed, 

regardless of whether the animals show clinical signs of infection. The 

stamping out policy necessarily mitigates the risk of further spread of the 

virus, its opportunity for mutation and the risk of transmission to humans.9 

8. The Minister’s authority to destroy or to order others to destroy affected or 

contaminated animals flows from subsection 48(1) of the HAA, which 

provides: 

48 (1) The Minister may dispose of an animal or thing, or 

require its owner or any person having the possession, 

care or control of it to dispose of it, where the animal or 

thing  

 
5 Furness Affidavit at para 12 (Quan Affidavit, Ex C at 34). 
6 Furness Affidavit at para 16 (Quan Affidavit, Ex C at 34-35). 
7 Furness Affidavit at para 11 (Quan Affidavit, Ex C at 34). 
8 Furness Affidavit at para 12 (Quan Affidavit, Ex C at 34). 
9 Furness Affidavit at paras 18-19, Ex A – Terrestrial Animal Health Code, Chapter 
10.4, “Infection with High Pathogenicity Avian Influenza Viruses” (Quan Affidavit, 
Ex C at 35, 39).  
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(a) is, or is suspected of being, affected or 

contaminated by a disease or toxic substance; 

(b) has been in contact with or in close proximity to 

another animal or thing that was, or is suspected of 

having been, affected or contaminated by a disease or 

toxic substance at the time of contact or close 

proximity; or 

(c) is, or is suspected of being, a vector, the causative 

agent of a disease or a toxic substance.10   

9. On December 31, 2024, CFIA provided notice to Universal that it was 

required to dispose of all ostriches located at 301 Langille Road, Edgewood, 

British Columbia, by February 1, 2025 (the “Notice”), under section 48 of the 

HAA. The Notice constituted notice as required under subsection 48(3) of the 

HAA. Universal was informed that failure to comply with the Notice 

constituted an offence under section 66 of the HAA.11 

Procedural History 

10. On January 30, 2025, Universal filed a Notice of Application for judicial 

review, seeking an order quashing the December 31, 2024 Notice.12   

11. Also on January 30, 2025, Universal filed a Notice of Motion seeking “an 

“interlocutory injunction staying the Notice to Dispose of Animals or Things 

issued by the Canadian Food Inspection Agency … on December 31, 2024” 

and other relief.13 

 
10 Health of Animals Act, SC 1990, c 21, s 48. 
11 Furness Affidavit at para 23, Ex C (Quan Affidavit, Ex C at 36, 63). 
12 Notice of Application dated January 30, 2025 (Quan Affidavit at para 2, Ex A).  
13 Notice of Motion dated January 30, 2025 (Quan Affidavit at para 3, Ex B). 
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12. In their submissions on Universal’s motion, both parties addressed the three-

part test for granting an injunction: whether the underlying application for 

judicial review raised a serious issue, whether Universal would suffer 

irreparable harm if the injunction was not granted, and whether the balance 

of convenience favoured granting the injunction.  

13. In its written submissions, the respondent made the following argument with 

respect to whether Universal had established irreparable harm:  

The Minister has discretionary authority under subsection 

48(1) of the HAA to either dispose of affected or 

contaminated animals, or to require their owners to do so. 

Even if the Court quashed the Order requiring Universal to 

dispose of its herd, the Minister would retain the statutory 

authority to dispose of Universal’s herd. As such, obtaining 

an injunction staying the Order, or even succeeding on the 

application below and having the Order quashed, will not 

necessarily avoid any harms associated with the 

destruction of Universal’s herd. In other words, the alleged 

irreparable harm lacks the necessary link to the injunctive 

relief sought.14 

14. At the hearing of Universal’s motion, counsel for the respondent and the 

Court made submissions or comments regarding the scope of the injunction 

being sought by Universal: 

Counsel P. Saunders: 

… This is an Order requiring under section 41 [sic] of the 

Health of Animals Act, or directing, that Universal dispose 

 
14 Memorandum of Fact and Law of the Respondent at para 59 (Quan Affidavit, 
Ex D at 85). 
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of or “cull” its animals because they have been detected to 

have been infected with the Avian Flu.   

... the Order was effective immediately when it was made 

December 31, and required them to do this by February 1. 

And if you scroll down further in that Order you’ll see that 

it goes through the fact that failure to take the actions set 

out therein is an offence.   

… this isn’t an injunction that is being brought today to 

prevent an order from coming into effect tomorrow. It’s an 

injunction to relieve Universal of the consequences of not 

complying with it, that’s all it can be. 

The other issue here is that under s. 48(1) of the Health of 

Animal Act … the Minister can order – in this case 

Universal or a farm or an operator – to cull animals or 

dispose of animals, but the Minister retains that authority 

to do that. So we have an order here that … said to 

Universal “cull these animals by … February 1” the 

consequences of which are liability, including the potential 

that it’s an offence, but the Minister can still do that.  So 

we’re in a strange situation where … the urgency is not the 

coming into effect of the order, it’s that a deadline has 

passed. And the deadline was to cull … 400 ostriches.  

We’re already in a situation where – I’m not an expert in 

how that’s done – but I don’t think that’s being done 

tomorrow.  So the Court’s being asked to relieve Universal 

essentially of compliance with the Order under 

circumstances where the Minister can still effect this cull. 
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Counsel P. Saunders: 

… the injunction wouldn’t enjoin response action by the 

Minister or CFIA, it only requires Universal, the farm or the 

operator, to cull the animals … 

Counsel P. Saunders: 

This is the Order that is impugned in the underlying judicial 

review.  And when we are talking about harms we are 

talking about harms that flow from this Order. We talked a 

little bit about when it was issued and that it was effective 

immediately and required Universal to take action to 

dispose of the animals on the basis that they had been 

infected, and what we are dealing with here is really … that 

time period expiring, which will be tomorrow.  

And I just want to emphasize again that under s. 48 of the 

Health of Animals Act the Minister can require someone to 

do something, or the Minister can require, can do that 

themselves, including the disposal of animals.  I will come 

back to that; I don’t want to make too much of … that point 

but I think it is important for framing what this injunction is 

actually about. 

Hon. Justice Battista: 

I still feel like I’m missing something about your 

characterization of the December 31st. You … mentioned 

it a few times and I just want to be clear. This is an Order 

for them to destroy the animals by tomorrow, right, so this 

is, and they will be subject to penalty if they don’t … we’re 

on the same page that this is an Order for them to dispose 
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of the animals, to cull the animals by the end of day by 

February 1, or face penalties. 

Counsel P. Saunders: 

So this was an Order for Universal to undertake this itself.  

That’s my point …  it really goes to irreparable harm in the 

fact that if you enjoin this Order, you won’t be enjoining the 

Minister from doing this, that authority will still be there… 

… we have this distinction here between whether 

Universal does this or the Minister could potentially do this 

or would have the authority to do so as well, regardless of 

whether or not this Order is followed. So you are being 

asked to enjoin this Order … more to relieve of non-

compliance than to avoid a cull – that’s the point I am trying 

to make. That’s how we say that this is better 

characterized. 

Hon. Justice Battista: 

… you’ve made the point that what is before the Court 

today is not so much whether the birds are disposed of or 

not, but who does the disposal as you said … a stay of this 

Order just means the ball is in the Minister’s court to 

dispose of the birds ... 

... my Order as you’ve characterized it to me would not 

stop the culling or the destruction of the animals … my 

order is not going to stop the Minister from … taking 

whatever steps the Minister needs to take to protect the 

risk that is identified, my order would suspend the 

obligation on the applicants to destroy the animals … 
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… the way you’ve pitched my decision is who bears the 

responsibility to act on the risk identified by the Minister. 

There’s some weight, there’s some justification to the way 

you’ve characterized it, because the applicants are really 

asking to be relieved of the obligation that arose from the 

December 31 Order. 

... my Order as you’ve characterized to me would not stop 

the culling or the destruction of the animals … my order is 

not going to stop the Minister from … taking whatever 

steps the Minister needs to take to protect the risk that is 

identified, my order would suspend the obligation on the 

applicants to destroy the animals … 

Counsel P. Saunders: 

… if we deal with this on the basis that the Order can be 

made and the Minister can proceed anyway, I’m certainly 

not trying to submit that that’s the correct the approach or 

predicting the future in terms of what’s going to happen 

here. I think we just have to look at, apply the injunction 

test including the irreparable harm piece and that’s just 

something that goes to that and what this Order is about  

… and Justice if you have trouble with that point, I certainly 

don’t think that a necessary point for your decision. I don’t 

think that’s the main piece of this, I think what I’m going to 

say about balance of convenience and otherwise about 

irreparable harm are certainly sufficient to dismiss this 

motion, so I don’t want to get bogged down in this issue or 
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suggest this is really the fundamental issue that is before 

the Court.15 

15. With respect to the balance of convenience, the respondent highlighted the 

important public interest in preventing the spread of highly pathogenic Avian 

Influenza in Canada, noting the risks of not “stamping out” the disease in 

Universal’s ostriches include sickness and death in domestic birds and 

humans, mutation of new virus variants, and that the disease present in the 

ostriches could act as a precursor to a human flu pandemic.16  

16. On January 31, 2025, by way of endorsed order, this Court stayed the 

December 31, 2024 Notice requiring the applicant to dispose of its ostriches 

pursuant to subsection 48(1) of the HAA until a decision is rendered in the 

underlying application for judicial review.17 

17. The Order including the following statement with respect to the balance of 

convenience branch of the injunction test:  

AND UPON being satisfied that the balance of 

convenience favours the Applicant in granting the Order, 

considering that refusing the injunction would expose the 

Applicant to irreparable harm and render the main 

application for judicial review moot, and that the 

Respondent has a range of options under the HAA to 

address its concerns regarding public safety….18 

 
15 Transcription of the January 31, 2025 hearing (Quan Affidavit, Ex F). 
16 Memorandum of Fact and Law of the Respondent at para 63 (Quan Affidavit, Ex 
D at 86). 
17 Order of Justice Battista dated January 31, 2025 (Quan Affidavit, Ex E at 91). 
18 Order of Justice Battista dated January 31, 2025 (Quan Affidavit, Ex E at 91).  
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PART II – POINTS IN ISSUE 

18. The issues to be determined on this motion are: 

a) Whether the Court should issue an Order clarifying that its January 31, 

2025 Stay does not enjoin the Minister from exercising their authority 

under subsection 48(1) of the HAA; and 

b) If not, whether the Court should issue an Order abridging the timelines 

for the remaining steps in the underlying application for judicial review 

to allow for an expedited application hearing.  

PART III – SUBMISSIONS 

Request for clarification of the Court’s January 31, 2025 Order 

19. On its face, the Stay order explicitly states that the execution of the Notice is 

stayed, but is unclear as to whether it is intended to enjoin the exercise of the 

Minister’s authority to dispose of the ostriches under section 48 of the HAA. 

Discussion during the Stay hearing suggests that the Court did not intend to 

enjoin this authority.  In the circumstances, it is appropriate for the Court to 

provide clarification, pursuant to Rule 397 of the Federal Courts Rules. 

20. Rule 397 allows a party to request that the Court reconsider the terms of an 

Order on the ground that the order does not accord with any reasons given 

for it, or a matter that should have been dealt with has been overlooked or 

accidentally omitted.  

21. Courts have explained that Rule 397 may be applied where there is ambiguity 

or uncertainty as to what an order means; to ensure that an order reflects the 
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intention of the issuing judge; to clarify the scope of an order; and to resolve 

asymmetry between the language of the reasons and the terms of an order.19  

22. The respondent seeks clarification of whether the Court’s January 31, 2025 

Order enjoins the Minister from exercising their authority under subsection 

48(1) of the HAA to destroy Universal’s ostriches, or whether its only impact 

is to stay the Notice requiring Universal to destroy its ostriches.   

23. In its January 31, 2025 Order, the Court found that the underlying application 

for judicial review raised a serious issue and that Universal had established 

that the closure of its business and loss of its “unique herd of ostriches” would 

cause Universal irreparable harm. The Court concluded that the balance of 

convenience favoured granting the injunction, “considering that refusing the 

injunction would expose the Applicant to irreparable harm and render the 

main application for judicial review moot, and that the Respondent has a 

range of options under the HAA to address its concerns regarding public 

safety.” [underlining added] 

24. The Order does not specify whether the “range of options” includes the 

Minister’s authority under subsection 48(1) of the HAA to destroy Universal’s 

ostriches. 

25. Ambiguity in the Order arises because, on the one hand, it states that the 

respondent has a range of options to address the public health risks posed 

by Universal’s ostriches yet, on the other hand, the Court found Universal 

had established the irreparable harm requirement. It thus appears the Court 

rejected the respondent’s argument that the injunction would not necessarily 

prevent the irreparable harm (loss of Universal’s business and herd from a 

cull) that the Court found would result if the Notice was not stayed.  

 
19 Canada v John Doe, 2019 FCA 8 at para 2; Canada (Citizenship and 
Immigration) v Asphall, 2024 FC 911; Alsaloussi v Canada (AG), 2020 FC 533; 
Chanel S de R L v Lam Chan Kee Company Ltd, 2016 FC 987 at para 29. 
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26. In light of the ambiguity outlined above, the respondent requests clarification 

of the Court’s January 31, 2025 Order on an urgent basis to ensure it would 

not be acting contrary to the Court’s intention by the exercise of the Minister’s 

statutory authority to destroy the affected or contaminated ostriches to 

prevent the spread of highly pathogenic Avian Influenza. 

27. The respondent acknowledges that, in any event, the Court’s Order protects 

Universal from any potential consequences of failing to comply with the 

Notice, until the underlying application for judicial review is determined.  

Request for an Expedited Application for Judicial Review 

28. In the event the Court’s January 31, 2025 Order enjoins the Minister from 

disposing of Universal’s ostriches until the underlying application for judicial 

review is determined, or if the Court determines that the respondent’s request 

for clarification of the Order falls outside the scope of Rule 397, the 

respondent asks the Court for an Order abridging the timelines for the 

remaining steps in the underlying application for judicial review to allow for 

an expedited application hearing. 

29. Pursuant to Rule 8(1) of the Federal Court Rules, the Court may abridge a 

period provided by the Rules.  

30. The factors that guide the Court’s exercise of discretion to grant an expedited 

judicial review support the respondent’s request in this case. 

31. First, the proceeding is urgent and it is in the public interest to expedite the 

proceedings. If the application for judicial review is ultimately dismissed, the 

delay in destroying Universal’s ostriches caused by the litigation will have 

posed additional risks to public health and safety. Further, if Canada does 

not follow the stamping out policy, it risks all poultry and egg trade from 

Canada, not just from a particular zone or province. 
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32. Even if the application is ultimately successful, its timely resolution will 

provide certainty for the parties.  

33. Second, given the urgency of addressing the spread of highly pathogenic 

Avian Influenza, the respondent is prepared to move swiftly to file any 

supporting affidavits, and file the respondent’s record. Universal has already 

served and filed supporting affidavits. As such, any prejudice caused by 

having to serve and file the applicant’s record on an expedited timeline is 

outweighed by the significant public interest in having this matter resolved as 

quickly as possible.  

PART IV – ORDER SOUGHT 

34. The respondent respectfully requests that the Court issue:  

a) An Order clarifying that the Court’s Order dated January 31, 2025, 

staying the December 31, 2024 Notice requiring the Applicant to 

dispose of its ostriches pursuant to subsection 48(1) of the Health of 

Animals Act until a decision is rendered in the underlying application for 

judicial review does not enjoin the Minister from exercising the Minister’s 

authority to dispose of the ostriches under subsection 48(1) of the HAA; 

or   

b) In the alternative, an Order abridging the timelines for the remaining 

steps in the underlying application for judicial review to allow for an 

expedited application hearing. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at the City of Vancouver, in the Province of British Columbia this 7th day of 
February, 2025. 

 

Aileen Jones 
Paul Saunders 
Counsel for the Respondent 
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TO:  Federal Court  

AND 

TO:  

Counsel for the Applicant 
 
Cleveland Doan LLP 
1321 Johnstone Road 
White Rock, BC  V4B 3Z3 
Per: Michael D. Carter 
Email: michael@clevelanddoan.com 
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PART V– LIST OF AUTHORITIES 

No Description 

Caselaw 

1.  Alsaloussi v Canada (AG), 2020 FC 533 

2.  Canada v John Doe, 2019 FCA 8 

3.  Canada (Citizenship and Immigration) v Asphall, 2024 FC 911 

4.  Chanel S de R L v Lam Chan Kee Company Ltd, 2016 FC 987  

Legislation 

5.  Federal Court Rules, SOR 98-106 

6.  Health of Animals Act, SC 1990, c 21 
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